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(1) Authorize the State or Tribe to
continue implementing its worker pro-
tection regulatory provision(s) in lieu
of the comparable provision(s) of this
pars; or

(2) Deny the State or Tribe author-
ization to continue implementing its
worker protection regulatory provi-
sion(s) in lieu of the comparable provi-
sion(s) of this part and detail any rea-
sons for dectining authorization.

(e) Subsegueni revisions. Any State or
Tribe that has received authorization
from EPA through the process outlined
in this section to continue imple-
menting its State or Tribal worker pro-
tection regulatory provision(s} must
inform: EPA by letter within six
months of any revision to the State or
Tribal worker protection laws or regu-
lations. The lebter must contain the
same information outlined in para-
graph (b) of this section. The State or
Tribe may continue implementing pro-
visions of its worker protection repula-
tions identified under paragraph (h) of
this section unless and until TPA in-
forms the State or Tribe through a let-
ter that EPA has determined that the
State's or Tribe's worker protection
regulations no longer provide environ-
mental and human health protection
that meets or exceeds the comparable
provision(s) of this part based on the
revisions.
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Subpart A~General Provisions

§171.1 Scope.

(a} This part establishes Federal
standards for the certification and re-
certification of applicators of re-
stricted use pesticides, and require-
ments for pesticide applicator certifi-
cation plans administered by State,
Tribal, and TIederal agencies. The
standards address the reguirements for
certification and recertification of ap-
plicators using restricted use pes-
ticides, requirements for certified ap-
plicators supervising the use of re-
stricted use pesticides by noncertified
applieators, and requirements for non-
certified persons using restricted use
pesticides under the direct supervision
of a certified applicator,

(b} A person is a certified applicator
for purposes of the Federal Insecticide,
Pungicide and Rodenticide Act
(FIFRA), 7 U.S.C. 136 ef seq., only if the
person holds a certification issned pur-
suant o a plan approved in accordance
with this part and currently valid in
the pertinent jurisdiction. As provided
in FIFRA section 12(a)2)}F), it is un-
lawful for any person to make avail-
able for use or to use any pesticide
classified for restricted use other than
in accordance with the requirements of
this part.

[82 FR 1028, Jan. 4, 2617]
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§171.3 DPefinitions,

Terms used in this part have the
same meanings they have in FIFRA
and 40 CFR part 152, In addition, the
following terms have the meaning
specified in this section when used in
this part:

Agricultural commedity means any
plant, fungus, or algae, or part thereof,
or any animal or animal product, pro-
duced Dy a person (including, but not
limited £0, farmenrs, ranchers,
vineyardists, plant propagators, Christ-
mas tree growers, aquacunlturists, flori-
culturists, orchardists, foresters, or
other comparable persons) primarily
for sale, consnmptiion, propagation, or
other use by man or animals,

Agency means the U.S. Environ-
mental Protection Agency (EPA)}, an-
less otherwise specified.

Application and applying means the
tispersal of a pesticide on, in, at, or di-
rected toward a target site.

Applicator means any individual
nsing a restricted use pesticide. An ap-
plicator may he certified as a commer-
cial or private applicator as defined in
FIFRA or may be a noncertified appli-
cator as defined in this part.

Culibration means measurement of
dispersal or output of application
equipment amd adjustmens of such
equipment to establish a specific rate
of dispersal and, if applicable, droplet
or particle size of a pesticide, and/or
equalized dispersal pattern.

Certification means a  certifying
authority's issuance, pursaant to this
pars, of authorizagfion $o a person to
use or supervise the use of restricted
use pesticides.

Certifying aulthorily means the Agen-
¢y, or & State, Trihal, or Federal agen-
cy that issues restricted nse pesticide
applicator certifications pursuant to a
certification plan approved hy the
Agency under this part.

Compeatibility means the extent to
which a pesticide can e combined with
other chemicals without causing unde-
sirable results.

Compelency means having the prac-
tical knowledge, skills, experience, and
judegment necessary to perform func-
tions associated with restricted use
pesticide application without causing
unreasonable adverse effects, where the
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nature and degree of competency re-
guired relate directly to the nature of
the activity and the degree of inde-
pendent responsibility.

Dealership means any establishment
owned or operated by a restricted use
pesticide retatl dealer where restricted
use pesticides are distributed or sold.

Fumigant means a restricted use pes-
ticide that bears labeling designating
it as a fumigant.

Fumigation means the use of a fumi-
gant.

Immediale family means familial rela-
tionships limited to the spouse, par-
ents, stepparents, foster parents, fa-
ther-in-law, mether-in-law, children,
stepchiidren, foster children, sons-in-
law, daughters-in-law, grandparents,
grandchildren, brothers, sisters, broth-
ers-in-law, sisters-in-law, aunts, un-
cles, nieces, nephews, and first cousins.
“First cousin” means the child of a
parent’s sibling, i.e., the child of an
aunt or uncle.

Indian country means:

(1) All land within the limits of any
Indian reservation under the jurisdic-
tion of the United States Government,
notwithstanding the issumance of any
patent, and, including rights-of-way
ranning through the reservation,

{2) All dependent Indian communities
within the borders of the United States
whether within the original or subse-
quently acquired territory thereof, and
whether within or without the limits of
a State.

(3} All Indian allotments, the Indian
titles to which have not been extin-
guished, including rights-of-way run-
ning through the same.

Indian Tribe or Tribe means any In-
dian or Alaska Native Tribe, band, na-
tion, pueblo, village, or community in-
cluded in the list of Tribes published by
the Secretary of the Interior pursuant
to the Federally Recognized Indian
Tribe List Act.

Mishap means an event that ad-
versely affects man or the environment
and that is related to the use or pres-
ence of a pesticide, whether the event
wag anexpected or intentional.

Nontarget organism means any plant,
animal or other organism other than
the target pests that a pesticide is in-
tended to affect.
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Noncertified applicator means any per-
son who is not certified in accordance
with this part to use or supervise the
use of restricted use pesticides in the
category appropriate to the type of ap-
plication heing conducted in the perti-
nent jurisdiction, but who is using re-
stricted use pesticides under the direct
supervision of a person certified as a
commercial or private applicator in ac-
cordance with this part,

Ornamental means trees, shrubs, flow-
ers, and other plantings intended pri-
mavrily for aesthetic purposes in and
around habitations, huildings and sur-
rounding grounds, including residences,
parks, streets, and commercial, indus-
trial, and institutional buildings.

Personal protective eguipment means
devices and apparel that are worn to
protect the bhody from contact with
pesticides or pesticide residues, includ-
ing, but neot Ilimited to, coveralls,
chemical-resistant suits, chemical-re-
sistant gloves, chemical-resistant foot-
wear, respirators, chemical-resistant
aprons, chemical-resistant headgear,
and protective eyewear.

Practical knowledge means the posses-
sion of pertinent facts and comprehen-
sion sufficient to properly perform
functions associated with use of re-
stricted use pesticides, including prop-
erly responding to reasonably foresee-
able problems and situations,

Principal pilace of business means the
prineipal location, either residence or
office, where a person conducts a busi-
ness that involves the use of restricted
use pesticides. A person who applies re-
stricted use pesticides in more than
one State or area of Indian counsry
may desighate a location within a
State or area of Indian country as its
principal place of business for that
State or area of Indian country.

Regulated pest means a particular spe-
cles of pest specifically subject to Trib-
al, State or Federal regulatory restric-
tions, regulations, or control proce-
dures intended to protect the hosts,
man and/or the environment.

Restricted wuse pesticide means a pes-
ticide that is classified for restricted
use under the provisions of section 3(d)
of FIFRA and 40 CFR part 152, subpart
I.

Restricted use pesticide relail dealer
means any person who distributes or
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sells restricted use pesticides to any
person, excluding transactions solely
between persons who are pesticide pro-
ducers, registrants, wholesalers, or re-
tall seilers, acting only in those capac-
ities.

Texicity means the property of a pes-
ticide that refers to the degree to
which the peskicide, and its degradates
and metabolites, are able to cause an
adverse physiological effect on an orga-
nism.

Use, as in “‘to use « pesticide’’ means
any of the following:

(1) Pre-application activities invoiv-
ing mixing and loading the pesticide.

(2) Applying the pesticide. including,
but not limited to, supervising the use
of a pesticide by a noncertified appli-
cator,

(3} Other pesticide-related activities,
including, but not limited to, trans-
porting or storing pesticide containers
that have been opened, cleaning equip-
ment, and dispesing of excess pes-
ticides, spray mix, equipment wash
watbers, pesticide containers, and other
pesticide-containing materiais.

Use-specific instructions means the in-
formation and requirements specific to
a particular pesticide product or work
site that an applicator needs in order
to use the pesticide in accordance with
applicable requirements and without
causing unreasonable adverse effects.

[82 FR 1028, Jan. 4, 2017}

§171.5 Lffective date.

(a) This part is effective March 86,
2017, Certification plans approved by
EPA before the effective date remain
approved except as provided in
§§171.5(h)-(d}y and 171,309,

(b} Status of certification plans ap-
proved before effective date. A certifi-
cation plan approved by EFPA before
March 6, 2017 remains approved until
March 4, 2020, except as provided in
paragraph (c) of this section and
§171.309.

(¢) Extension of an existing plan during
EPA review of proposed revisions. If by
March 4, 2020, a certifying authority
has submitted to EPA a proposed modi-
fication of its certification plan pursa-
ant to subpart D of this part, its cer-
tification plan approved by EPA before
March 6, 2017 will remain in effect until
EPA has approved or rejected the
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modified plan pursuant to §171.308(ax4)
or March 4, 2022, whichever is earlier,
except as provided in paragraph {d) of
this section and §171.36%(h).

(d) Extension of an existing plan after
EPA has approved « revised plan, Where
EPA has approved a certifying
authority’s modified certification plan
pursuant to §171.308(a)4), the certifi-
cation plan approved by EPA hefore
March 6, 2017 shall remain in effect as
specified in EPA’s approval of the
modified certification plan.

(e) Btates, Tribes, or Federal agen-
cies that do not have an EPA-approved
certification plan in effect may submit
to EPA for review and approval a cer-
tification plan that meets or exceeds
all of the applicable requirements of
this part any time.

{82 FR 1029, Jan. 4, 2017)

Subpart B—Cerlification Require-
ments for Applicators of Re-
stricted Use Pesticides

Bounrck: 82 FR 1029, Jan. 4, 2017, unless oth-
erwise noted.

§171.101 Commercial applicator cer-
tification categories.

Certification categories. Categories of
commercial applicators using or super-
vising the use of restricted use pes-
ticides are identified below.

(a) Agriculiural pest control—(1) Crop
pest control. This category applies to
commercial applicators who use or su-
pervise the use of restricted use pes-
ticides in production of agricultural
commodities, including but not limited
to grains, vegetables, small fruits, tree
fruits, peanuts, tree nuts, tohacco, cot-
ton, feed and forage crops including
grasslands, and non-crop agricultural
lands,

(2) Livestock pest contrel. This cat-
egory applies to commercial applica-
tors who use or supervise the use of re-
stricted use pesticides on animals or to
places on or in which animals are con-
fined. Certification in this category
alone is not sufficient to authorize the
purchase, use, or supervision of use of
products for predator control listed in
paragraphs (k) and (1} of this section.

(h} Forest pest confrol. This category
applies to commercial applicators who
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use or supervise the use of restricted
use pesticides in forests, forest nurs-
eries and forest seed production.

(¢) Ornamental and turf pest control.
This category applies to commercial
appilcators who use or supervise the
use of restricted use pesticides to con-
trol pests in the maintenance and pro-
duction of ornamental plants and turf.

(&) Seed treatment. This category ap-
plies to commercial applicators using
or supervising the use of restricted use
pesticides on seeds in seed treatment
facilities.

(e) Aguatic pest control. This category
applies to commercial applicators who
use or supervise the use of any re-
stricted use pesticide purposefully ap-
plied to standing or running water, ex-
cluding applicators engaged in public
health related activities included in as
specified in paragraph (h) of this sec-
tion.

(f) Right-of-way pest conirel, This cat-
egory applies to commercial applica-
tors who use or supervise the use of re-
stricted use pesticides in the mainte-
nance of roadsides, powerlines, pipe-
lines, and railway rvights-of-way, and
similar areas.

(g) Industrial, instifutionul, and struc-
tural pest condrol. This category applies
to commercial applicators who use or
supervise the use of restricted use pes-
ticides in, on, or around the following:
Food handling establishments, packing
houses, and food-processing facilities;
human dwellings; institutions, such as
schools, hospitals and prisons; and in-
dustrial establishments, inclading
manufacturing facilities, warehouses,
grain elevators, and any other strue-
tures and adjacent areas, public or pri-
vate, for the protection of stored, proc-
essed, or manufactured products.

(h) Public health pest contrel. This cat-
egory applies to State, Tribal, Federal
or other governmental employees and
confractors who use or supervise the
use of restricted use pesticides in gov-
ernment-sponsored public health pro-
grams for the management and control
of pests having medical and public
lhealth importance.

(1} Regulatory pest conérel. This cat-
egory applies to State, ‘I'ribal, Pederal,
or other local governmental employees
and contractors who use or supervise
the use of restricted use pesticides in
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government-sponsored programs for
the conkrol of regulated pests. Certifi-
cation in this category does not au-
thorize the purchase, use, or super-
vision of use of products for predator
control listed in paragraphs (k) and (b
of this section,

(J) Demonstration and research. This
category applies to individuals who
demonstrate to the public the proper
use and techniques of application of re-
stricted use pesticides or supervise
such demonstration and to persons
conducting field research with re-
stricted use pesticides, and in doing so,
use or supervise the use of restricted
use pesticides. This includes sueh indi-
viduals as extension specialists and
county agents, commercial representa-
tives demonstrating restricted use pes-
ticide products, individuals dem-
onstrating application or pest control
methods used in public or private pro-
grams, and State, Federal, commercial,
and other persons conducting field re-
search on or involving restricted use
pesticides.

(K) Sodium cyanide predutor conitrol,
This pest control category applies to
commercial applicators who use or su-
pervise the use of sodium cyanide in a
mechanical ejection device to eontrol
regulated predators.

(1) Sodium fluorcacelute predator con-
trol. This pest control category applies
to commercial applicators who use or
supervise the use of sodium
filuoroacetate in a protective collar to
control regulated predators.

(m) Sofl fumigation. This category ap-
plies to commercial applicators who
use or supervise the use of a restricted
use pesticide to fumigate soil.

(n) Non-soil fumigation. This category
applies to commercial applicators who
use or supervise the use of a restricted
use pesticide to fumigate anything
other than soil.

(o) derial pest control. This category
applies to commercial applicators who
use or supervise the use of restricted
use pasticides applied by fixed or ro-
tary wing aircraft.

§171,183 Standards for certification of
commercial applicators,

(a) Delermination of competency. 'To be

determined to have the necessary com-

petency in the use and handling of re-
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stricted use pesticides hy a State,
Tribe, or Federal agency, a commercial
applicator must receive a passing score
on a written examination that meets
the standards specified in paragraph
(aX2} of this section and any related
performance testing that is required by
the State, Tribe, or Federal agency.
Examinations and any alternate meth-
ods employed by the certifying author-
ity to determine applicator com-
petency must include the core stand-
ards applicable to all categories (para-
graph {c¢) of this section) and the stand-
ards applicable to each category in
which an applicator seeks certification
{paragraph (1) of this section). Certifi-
cation processes must meet all of the
following criteria:

(1) Commercial applicator minimum age.
A commercial appiicafor must he at
least 18 years old.

(2) Evamination standards. The certi-
fying authority must ensure that ex-
aminations conform $o all of the {ol-
lowing standards:

(i} The examination must bhe pre-
sented and answered in writing.

(i1Y The examination must be
proctored by an individual desighated
by the certifying aunthority and who is
not seeking certification at any exam-
ination session that he or she is
proctoring.

(iii) Each person seeking certifi-
cation must present at the time of ex-
amination valid, government-issued
photo identification or other form of
similarly reliable identification au-
thorized by sthe certifyving authority as
proof of identity and age to be eligible
for certification,

(iv) Candidates must bhe monitored
throughout the examination period,

(v) Candidates must be instructed in
examination procedures hefore bhegin-
nihg the examination,

(vi) Examinations must be kept se-
cure before, during, and after the ex-
amination period so that only the can-
didates have access to the examina-
tion, and candidates have access only
in the presence of the proctor.

(vii} Candidates must not have verbal
or non-verbal communication with
anyone other than the proctor during
the examination pericd.

(viit) No portion of the examination
or any associated reference materials
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described in paragraph (a)2)ix) of this
section may he copied or retained by
any person other than a person author-
ized by the certifying authority to
copy or retain the examination or any
associated reference materials de-
seribed in paragraph (a)2Xix) of this
section.

(ix} The only reference materials
used during the examinabion are those
that are approved by the certifying au-
thority and provided and collected hy
the proctor.

(x} Reference materials provided to
examinees are reviewed after the exam-
ination is complete bo ensure that no
portion of the reference material nas
been removed, altered, or destroyed.

(x1} The proctor reports to the certi-
fying authority any examination ad-
ministration inconsistencies or irreg-
ularities, including but not limited to
cheating, use of unauthorized mate-
rials, and attempss to copy or retain
the examination.

(xil) The examination must be con-
ducted in accordance with any other
requirements of the certifying aunthor-
ity related to examination administra-
tion.

(xiil} The certifying authority must
notify each candidate of the results of
his or her examination.

(b)y Additional methods of determining
competency. Tn addition to written ex-
amination reguirements for deter-
mining compebency, a cerbifying au-
thority may employ additional meth-
ods for determining applicator com-
petency, suich as performance testing.
Any such additional methods must be
specified in the certifying authority’s
Agency-approved certification plan and
must comply with the applicable stand-
ards in paragraph (a) of this section.

(c) Core standards for all categories of
cevtified commercial upplicators. Persons
seeking certification as commercial ap-
plicators must demonstrate practical
knowledge of the principles and prac-
tices of pest control and proper and ef-
fective use of restricted use pesticides
by passing a written examination.
Written examinations for all commer-
clal applicators must address all of the
following aveas of competency:

(1} Label and labeling comprehension.
Familiarity with pesticide labels and
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labeling and their functions, including
all of the following:

{i) The general format and termi-
nology of pesticide labhels and labeling.

(i) Understanding instructions,
warnings, terms, symbols, and other
information commonly appearing on
pesticide lahels and labeling.

(iii) Understanding that it is a viola-
tion of Federal law to use any reg-
istered pesticide in a manner incon-
sistent with its labeling.

(iv) Understanding labeling require-
ments that a certified applicator must
e physically present at the site of the
application,

(v} Understanding labeling reguire-
ments for supervising noncertified ap-
plicators working under the direct su-
pervision of a certified applicator.

(vi) Understanding that applicators
must comply with all use restrictions
anhd directions for use contained in pes-
ticide labels and labeling, including
heing certified in the certification cat-
egory appropriate to the type and site
of the application.

(vil) Understanding the meaning of
product classification as either general
or restricted use and thak a product
may be unclassifled,

(vili) Understanding and complying
with product-specific notification re-
guirements.

(ix) Recognizing and understanding
the difference between mandatory and
advisory labeling language.

(2) Safety. Measures to avoid or mini-
mize adverse health effects, incingding
all of the following:

(1) Understanding the different na-
fures of the risks of acute toxicity and
chronic toxicity, as well as the long-
term effects of pesticides.

(i) Understanding that a pesticide’s
risk is a function of exposure and the
pesticide’s toxicity.

{iii) Recognition of likely ways in
which dermal, inhalation, and oral ex-
posure may occur.

{fv) Common types and causes of pes-
ticide mishaps.

{v) Precantions to prevent injury to
applicators and other individuals in or
near treated areas.

(vi)} Need for, and proper use of, pro-
tective clothing and personal protec-
tive equipment.
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(vil)
soning.

(viii) First aid and other procedures
to be followed in case of a pesticide
mishap.

{ix} Proper identification, storage,
transport, handling, mixing proce-
dures, and disposal methods for pes-
ticides and used pesticide containers,
ineluding precautions to be taken to
prevent children from having access to
pesticides and pesticide containers.

(3) Environment. The potential envi-
ronmental consequences of the use and
miisuse of pesticides, including the in-
fluence of all of the following:

(1) Weather and other indeor and out-
door climatic conditions.

(iiy Types of terrain, soil, or other
substrate.

{(iii) Presence of fish, wildlife, and
other non-target organisms.

{iv} Drainage patterns.

{4y Pests. The proper identification
and effective control of pests, including
all of the following:

(i) The importance of correctly iden-
tifying target pests and selecting the
proper pesticide product(s) for effective
pest control.

(iiy Verifying that the labeling does
not prohibit the use of the product to
control the target pestis).

(6} Pesticides. Characteristics of pes-
ticides, including all of the following:

(i} Types of pesticides.

(ii) Types of formulations,

(iil} Compatibility, synergism, per-
sistence, and animal and plant toxicity
of the formulations,

{iv) Hazards and residues associated
with use.

(v) Factors that influence effective-
ness or lead to problems such as pes-
ticide resistance.

(vi} Bilution procedures.

() Egquipment. Application equip-
ment, including all of the following:

(i) Types of eguipment and advan-
tages and limitations of each type.

(ii) Use, maintenance, and calibra-
tion procedures.

(T Application metheds. Selecting ap-
propriate application methods, inciud-
ing all of the following:

(i Methods used to apply various
forms and formulations of pesticides.

(ii) Knowledge of which application
method to use in a given situation and

Symptoms of pesticide poi-
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that use of a fumigant, aerial applica-
tion, sodium cyanide, or sodium
fluoroacetate requirves additional cer-
tification.

{iii} How selection of application
methed and use of a pesticide may re-
sult in proper use, unnecessaly or inef-
fective use, and misuse.

(iv) Prevention of drift and pesticide
loss into the environment.

(8) Laws and regulcetions, Knowledge
of all applicable State, Tribal, and Fed-
eral laws and regulations.

(9) Responsibilities of supervisors of
noncertified applicators. Knowledge of
the responsibilities of certified applica-
tors supervising noncertified applica-
tors, including all of the following:

{1} Understanding and complying
with requirements in §171.201 of this
part for certified commercial applica-
tors who supervise noncertified appli-
cabors using restricted use pesticides,

(ii) The recordkeeping requirements
of pesticide safety training for noncer-
tified applicators who use restricted
use pesticides under the direct super-
vision of a certified applicator.

(it} Providing use-specific instruc-
tions to noncertified applicators using
restricted use pesticides under the di-
rect supervision of a certified appli-
cator,

{iv) Explaining pertinent State, Trib-
al, and Federal laws and regulations to
nonecertified applicators who use re-
stricted use pestieides under the direct
supervision of a certified applicator.

(10)  Professionalism. Understanding
the importance of all of the following:

(i) Maintaining chemical security for
restricted use pesticides.

(il) How to communicate informakion
about pesticide exposures and risks
with customers and the pubtic.

(iity Appropriate product stewardship
for certified applicators,

() Specific standards of competency for
each category of conimercial applicators.
In addition to satisfying the require-
ments of paragraph (¢) of this section,
to be certified as commercial applica-
tors, DErsons must  demonstrate
throngh written examinations prac-
tical knowledge of the principies and
bractices of pest contrcl and proper
and effective use of restricted use pes-
bicides for each category for which
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they intend to apply restricted use pes-
ticides, except as provided at
§8171.303ca)4dy and 171.305(a)5). The
minimum competency standards for
each category are listed in paragraphs
()1} through (15} of this section. Ex-
aminations for each category of certifi-
cation listed in §171.101 must be hased
on the standards of competency speci-
fied in paragraphs (d)1) sthrough (15) of
this section and examples of problems
and situations appropriate to the par-
ticular category in which the appli-
cator is seeking cersification,

(1) Agricultural pest control.

(1) Crop pest control. Applicators must
demonstrate practical knowledge of
crops, grasslands, and non-crop agricul-
tural lands and the specific pests of
those areas on which they may be
using restricted use pesticides. The im-
portance of sueh competency is ampli-
fied by the extensive areas involved,
the quantities of pesticides needed, and
the ultimate use of many commodities
as food and feed. The required knowl-
edge includes pre-harvest inkervals, re-
stricted entry intervals, phytotoxicity,
potential for environmental confami-
nation such as soil and water problems,
non-target injury, and other problems
resulting from tlie use of restricted use
pesticides in agricultural areas. The re-
quired knowledge also includes the po-
tential for phytotoxicity due to a wide
variety of plants to be prosected, for
drift, for persistence beyond the in-
tended period of pest control, and for
non-target exposures,

(i1) Livestock pesl control. Applicators
must demonstrate practical knowledge
of such animals and their associated
pests. The required knowledge includes
specific pesticide toxicity and residue
potential, and the hazards associated
with such factors as formulation, appli-
cation techniques, age of animals,
stress, and extent of treatment.

(2) Forest pest control. Applicators
must demonstrate practical knowledge
of types of forests, forest nurseries, and
seed production within the jurisdiction
of the certifying authority and the
pests involved. The required knowledge
includes the cyclic occurrence of cer-
tain pests and specific population dy-
namies as a basis for programming pes-
ticide appiications, the relevant orga-
nisms causing harm and their vualner-
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ability to the pesticides to he applied,
how to determine when pesticide use is
proper, selection of application method
and proper use of application equip-
ment to minimize non-target expo-
sures, and appropriate responses to me-
teorological fackors and adjacent land
use. The required knowledge also in-
cludes the potential for phytotoxicity
due to a wide variety of plants to be
protected, for drift, for persistence be-
vond the intended period of pest con-
trel, and for non-target$ exposures.

(3) Ornamental and turf pest conlrol.
Applicators must demonstrate prac-
tical knowledge of pesticide problems
associated with the production and
maintenance of ornamental plants and
turf. The required knowiedge includes
the potential for phytotoxicity due to a
wide variety of plants to be protected,
for drift, for persistence beyond the in-
tended period of pest control, and for
non-targef exposures. Because of the
frequent proximity of human habi-
tations to application activities, appli-
cators in this category must dem-
onstrate practical knowledge of appli-
cation methods that will minimize or
prevent hazards to humans, pets, and
other domestic animals,

(4) Seed freafment. Applicators must
demonstrate practical knowledge in-
cluding recognizing types of seeds to be
treated, the effects of carriers and sur-
face active agents on pesticide bhinding
and pgermination, the hazards associ-
ated with handling, sorsing and mix-
ing, and misuse of treated seed, the im-
portance of proper application tech-
niques to avoid harm to non-target or-
ganisms, and the proper disposal of un-
used treated seeds.

(8 Aguatic pest control. Applicators
must demonstrate practical knowledge
of the characteristics of various aguat-
ic use situations, the potential for ad-
verse effects on non-target ptants, fish,
hirds, beneficial insects and other orga-
nisms in the immediate aguatic envi-
ronment and downstream, and the
principles of limited area application.

(8) Right-of-way pest control. Applica-
tors must demonstrate practical
knowledge of the types of environ-
ments (terrestrial and aquatic) tra-
versed by rights-of-way, recognition of
target pesis, and techniques to mini-
mize non-target exposure, ranoff, drift,
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and excessive foliage destruction. The
required knowledge also includes the
potential for phytotoxicity due to a
wide variety of plants and pests to be
controlied, and for persistence heyond
the intended period of pest control.

(7} Industrial, institutionel, and strue-
tural pest contrel. Applicators must
demonstrate a practical knowledge of
industrial, institutional, and struc-
tural pests, including recognizing those
pests and signs of thelr presence, their
habitats, their life cycles, biology, and
behavior as it may be relevant to prob-
lem identification and control. Appli-
cators must demonstrate practical
knowledge of types of formulations ap-
propriate for control of industrial, in-
stitutional and structural pests, and
methods of application that avoid con-
tamination of food, minimize damage
te and contamination of areas treated,
minimize acube and chronic exposure
of people and pets, and minimize envi-
ronmental impacts of outdoor applica-
tions.

(8 Public health pest control. Applica~
tors must demonstrate practical
knowledge of pests that are important
vectors of disease, inchuding recog-
nizing the pests and signs of their pres-
ence, their habitats, their life eycles,
biology and hehavior as it may be rel-
evant to problem identificasion and
control. The required knowledge alsc
includes how to minimize damage to
and contamination of areas treated,
acute and chronic exposure of people
and pets, and non-target exposures.

(9) Regulatory pest control, Applicators
must demonssrate practical knowledge
of regulated pests, applicable laws re-
lating to quarantine and other regula-
tion of regulated pests, and the poten-
tial impact on the environment of re-
stricted use pesticides used in suppres-
sion and eradication programs. They
must demonstrate knowledge of factors
influencing intreduction, spread, and
population dynamics of regulated
pests.

(1) Demonstration and research. Appli-
cators must demonstrate practical
knowiedge of the potential problems,
pests, and population levels reasonably
expected to occur in a demonstration
situation and the effects of restricted
use pesticides on target and non-target,
organisms. In addition, they must dem-
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onstrate competency in each pest con-
trol category applicable to their dem-
onstrations,

(11) Sodium cyanide predator control,
Applicators must demonstrate prac-
tical knowledge of mammalian pred-
ator pests, including recognizing those
pests and signs of their presence, their
habitats, their life cycles, biology, and
behavior as it may be relevant to pest
identification and control. Applicators
must demonstrate comprehension of all
laws and regulations applicable to the
use of mechanical ejection devices for
sodium eyanide, including the restric-
tions on the use of sodium cyanide
products ordered by the EPA Adminis-
trator. . Applicators must also dem-
onstrate practical knowiledge and un-
derstanding of all of the specific use re-
strictions for sodium cyanide devices,
inciuding safe handling and proper
placement of the capsules and device,
proper use of the antidote kit, notifica-
tion to medical personnel before use of
the device, conditions of and restric-
tions on when and where devices can be
used, requirements to consult U.S. Fish
and Wildlife Service maps before use to
avoid affecting endangered species,
maximum density of devices, provi-
sions for supervising and monitoring
applicators, required information ex-
change in locations where more than
one agency is authorized to place de-
vices, and specific reqguirements for
recordkeeping, monitoring, field nost-
ing, proper storage, and disposal of
damaged or used sodium cyanide cap-
sules.

(12) Sodium fluoroucefate predator con-
trol.  Applicators must demonstrate
practical knowledge of mammalian
predator pests. including recognizing
those pests and signs of their presence,
their habitats, their iife cveles, biol-
ogy, and behavior as it may be relevant
to pest identification and control. Ap-
plicators must demonstrate com-
prehension of all laws and rezulations
applicable to the wuse of sodium
fluoroacetate products, including the
restrictions on the use of sodiam
fluoroacetate products ordered hy the
EPA Administrator. Applicators must
also demonstrate practical knowledge
and understanding of the specific use
restrictions for sodium f{luoroacetate
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in the livestock protecktion collar, in-
clading  where and when sodimm
fluoroacetate products can he used,
safe handling and placement of collars,
and practical treatment of sodium
fluoroacetate poisoning in humans and
domestic animals, Applicators must
also demonstrate practical knowledge
and understanding of specific require-
ments for field posting, monitoring,
recordkeeping, proper storage of col-
lars, disposal of punctured or leaking
collars, disposal of contaminated ani-
mal remains, vegetation, soil, and
clothing, and reporting of suspected
and actual poisoning, mishap, or injury
to threatened or endangered species,
humans, domestic animals, or non-tap-
get wild animals.

(13) Soil fumigation, Applicators must
demonstrate practical knowledge of
the pest problems and pest control
practices associated with performing
soil fumigation applications, incinding
all the following:

{1) Label und labeling comprehension.
Familiarity with the pesticide labels
atid labeling for products used to per-
form soil fumigation, including all of
the following:

(A) Laheling requirements specific o
soil fumigants.

(B) Requirements for certified appli-
cators of fumigants, fumigant handlers
and permitted fumigant handler activi-
ties, and the safety Information that
certified applicators must provide to
noncertified applicators using fumi-
gants under their direct supervision.

(Cy  EBEntry-restricted periods for
tarped and untarped field application
scenarios.

(D) Recordkeeping requirements,

(E} Labeling provisions unigue to fu-
migant products containing certain ac-
tive ingredients.

(i) Safety. Measures to minimize ad-
verse health effects, including all of
the following:

(A} Understanding how certified ap-
plicators, noncertified applicators
using fumigants under direct super-
vision of certified applicators, field
workers, amd bystanders can become
exposed to fumigants.

(B) Common problems and mistakes
that can result in direct exposare to fu-
migants.
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(C) Signs and symptoms of human ex-
posure to fumigants.

(D) Air concentrations of a fumigant
that require that applicators wear res-
pirators or exit the work area entirely.

(E) Steps to take if a fumigant appli-
cabor experiences sensory irrvitation.

(F) Understanding air monitoring,
when it is reguired, and where and
when to take samples.

(G) Buffer zones, inecluding proce-
dures for buffer zone monitoring and
who is permitted to be in a buffer zone.

(H) First ald measures to take in the
event of exposure to a soil fumigant.

(I} Labeling requirements for trans-
portation, storage, spill clean up, and
emergency response for soil fumigants,
ineluding safe disposal of containers
and contaminated soil, and manage-
ment of empty containers.

(111) Seoil fumigant chemical characteris-
tics. Characteristics of soil fumigants,
including all of the following:

(A) Chemical characteristics of soil
fumigants.

(B} Specific human exposure con-
cerns for soil fumigants.

(C) How soll fumigants change from a
lHquid or solid to a gas.

(D) How soil fumigants disperse in
the application zone.

() Compatibility concerns for tanks,
hoses, tubing, and other equipment.

(iv)y Application. Selecting appro-
priate application methods and timing,
including all of the following:

(A} Application methods, including
hut not iimited to water-run and non-
water- run applications, and egquipment
commonly used for each soil fumigant.

(B) Site characteristics that influ-
ence fumigant exposure.

{C) Understanding temperature inver-
sions and their impact on soil fumigant
appiication.

(D) Weather conditions that could
impact timing of soil fumigant applica-
tion, such as air stahility, air tempera-
ture, huamidity, and wind currents, and
labeling statements limiting appiica-
tions during specific weather condi-
tions.

(E) Conducting pre-application in-
spection of application equipment.

(F) Understanding the purpose and
methods of soil sealing, inciuding the
factors that determine which soil seal-
ing method to use.
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(G Understanding the use of tarps,
including the range of tarps available,
now to seal tarps, and labeling require-
ments for tarp removal, perforation,
and repair.

(H) Calculating the amount of prod-
uct reguired for a specific treatment
area.

(I} Understanding the basic tech-
niques for calibrating soil fumigant ap-
plication equipment,

(v) Soil and pest fuctors, Soil and pest
factors that influence fumigant activ-
ity, including all of the following:

(A) Influenee of soil factors on fumi-
gant volatility and movement within
the soil profile.

{B) IPPactors that infiuence gaseous
movement through the soil profile and
into the air.

{C)y 8o0il characteristics, including
how soil characteristics affect the suc-
cess of a sofl fumigant application, as-
sessing soil moisture, and correcting
for soil characteristics that counld
hinder a successful soil fumigant appli-
cabion,

(D) TIdentifying pests causing the
damage and verifying they can be con-
trolled with soil fumigation.

(Ey Understanding the relationship
between pest density and application
rate.

(F) The importance of proper applica-
tion depth and timing,

(vi) Personal protective equipment. Un-
derstanding what personal protective
equipment is necegsary and how to use
it properly, including all of the fol-
lowing:

{A) Following labeling directions for
requiredd personal protective equip-
mend.

{B) Selecting, inspecting, using, car-
ing for, replacing, and disposing of per-
sonal protective equipment.

(C) Understanding the types of res-
pirators required when using specific
soil fumiganss and how to use them
properly, inclading medical evaluation,
fit testing, and required replacement of
cartridges and canisters.

(D} Labeling requirements and other
laws applicable to medieal evaluation
for respirator use, fit tests, training,
and recordkeeping.

(vil) Fumigant management pluns and
post-application summaries. Information
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about fumigant management plans, in-
cluding all of the following:

(A) When a fumigant management
plan must be in effect, how long it
must be kept on file, where it must be
Kept during the application, and who
must have access to it.

{B) The elements of a fumigant man-
agement plan and resonrces available
to assist the applicator in preparing a
fmmigant management plan.,

(Cy The person responsible for
verifying that a fumigant management
plan is accurate.

(D) The elements, purpose and con-
tent of a post-appiication swmmary,
who must prepare it, and when it must
he completed.

(vill) Buffer zones and posting regitire-
ments. Understanding buffer zones and
posting requirements, including all of
the following:

(A) Buffer zones and the buffer zone
period.

{B) Identifying who is allowed in a
buffer zone during the hufier zone pe-
riod and who is prohibited from heing
in a buffer zone during the buffer zone
period.

{C} Using the huffer zone table from
the labeling to determine the size of
the buffer zone.

(D) Factors that determine the buffer
zone credits for application scenarios
and caleulating buffer zones using cred-
its.

(E) Distinguishing buffer zone post-
ing and treated area posting, including
the pre-application and post-applica-
tion posting timeframes for sach.

(F) Proper choice and placement of
warning signs.

(14) Nomn-soil fumigation. Applicators
must demonstrate practical knowledge
of the pest problems and pest controel
practices associated with performing
fumigation applications of restricted
use pesticides o sites other than soil,
including all the following:

(1) Label & labeling comprehension. Fa-
miliarity with the pesticide labels and
labeling for products used te perform
non-soil fumigation, including labeling
requirements specific to non-soil fumi-
gants.

(i1) Sufety. Measures to minimize ad-
verse health effects, including all of
the following:

370



Environmental Protection Agency

(A) Understanding how certified ap-
plicators, noncertified appiicators
using fumigants uander direct super-
vigsion of certified applicators, and by-
standers can become exposed to fumi-
ganis.

(B) Common problems and mistakes
that can result in direct exposure to fu-
migants.

(C) Sighs and symptoms of human ex-
posure to fumigants.

(D) Alr concenfrations of a fumigant
that requirve applicators to wear res-
pirators or to exit fhe work area en-
tirely.

(1) Steps to take if a fumigant appli-
cator experiences sensory irritation,

(F) Understanding air monitoring,
when it is reguired, and where and
when to take samples.

(G) Buffer zones, including proce-
dures for buffer zone monitoring and
who is permitted to be in a bufier zone.

(I TFirst aid measures to take in the
event of exposure to a fumigank,

{Id Labeling requirements for trans-
portation, storage, spill clean uwp, and
emergency response for non-soil fumi-
gants, including safe disposal of con-
tainers and contaminated materials,
and management of empty containers.

(ii1) Non-soil fimigant chemical charac-
teristics. Characteristics of non-soil fu-
migants, including all of the following:

(A) Chemical characteristics of non-
soil fumigants.

(B} Specific human exposure con-
cerns for non-soil fumigants.

(C) How fumiganss change from a lig-
uid or solid to a gas,

(D) How fumigants disperse in the ap-
plication zone.

(E) Compatibility concerns for tanks,
hoses, tubing, and other equipment.

(iv)  Application. Selecting appro-
priate appiication methods and timing,
including all of the following:

{A) Application methods and equip-
ment commonly used for non-soil fumi-
gation.

(B) Site characteristics that infin-
ence fumigant exposure.

(C) Conditions that could imbpact
timing of non-seil fumigant applica~
tion, such as air stability, air tempera-
ture, humidisy, and wind currents, and
labeling statements Hmiting applica-
tions under specific conditions.
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(D) Conducting pre-application in-
spection of application equipment and
the site $o be fumigated.

(E) Understanding the purpose and
methods of sealing the area to be fumi-
gated, including the factors that deter-
mine which sealing method to use,

(F) Calceulating the amount of prod-
uct required for a specific treatment
area.

(G) Understanding the basic tech-
nigques for calibrating non-soll fumi-
gant application equipment.

(H) Understanding when and how to
conduct air monitoring and when it is
required.

(v) Pest factors. Pest factors that in-
fluence fumigant activity, including all
of the following:

(A) Influence of pest factors on fumi-
gant volatility.

(B)Y Pactors that influence gaseous
movement through the area being fu-
migated and Into the aiy.

(C) Identifying pests causing the
damage and verifying they can be con-
trolled with fumigation.

(D) Understanding the relationship
hetween pest density and application
rate.

(E) The importance of proper applica-
tion rate and timing.

{vi) Personal protective equipment. Un-
derstanding what personal protective
eguipment is necessary and how to use
it properly, including all of the fol-
lowing:

(A) Following labeling directions for
required personal protective equip-
ment.

(B) Selecting, inspecting, using, car-
ing for, replacing, and disposing of per-
sonal protective equipment,

(CY Understanding the types of res-
pirators required when using specific
nen-soil fumigants and how 6o use
them properly, inchuding medical eval-
nation, fit testing, and required re-
placement of cartridges and canisters.

(D) Labeling requirements and other
jaws applicable to medical evaluation
for respirator use, fit tests, training,
and recordkeeping,

(vil) Fumigant management pluns and
post-application summaries. Information
about fumigant management plans and
when they are required, including all of
the foliowing:
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(A) When a fumigant management
plan must bhe in effect, how long it
must be kept on file, where it must he
kept during the appiication, and who
must have access to ib.

{B) The elements of a fumigant man-
agement plan and resources available
to assist the applicator in preparing a
fumigant managemens plan.

(Cy The person responsible for
verifying that a fumigant management
plan is accurate.

(D) The elements, purpose and con-
tent of a post-application summary,
who must prepare it, and when it must
re completed.

(viiit} Posting reguirements. Under-
standing posting requirements, includ-
ing all of the following:

(A) Understanding who is allowed in
an area being fumigated or after fumi-
gation and who is prohibited from
being in such areas,

(B) Distinguishing fumigant labeling-
required posting and treated area post-
ing, including the pre-application and
post-application posting timeframes
for each,

(C) Proper choice and placement of
warning signs.

{18} Aerial pest conirel. Applicators
must demonstrate practical knowledge
of the pest problems and pest control
practices assoeciated with performing
aerial application of restricted use pes-
ticides, including ail £he following:

(1) Labeling. Labeling requirements
and restrictions specific £o aerial appli-
cation of pesticides including:

(A) Spray volumes.

(B) Buffers and no-spray zones.

(CY Weather conditions specific to
wind and inversions.

(i1} dpplication equipment. Understand
how to choose and maintain aerial ap-
plication equipment, inecluding all of
the following:

(A) The importance of inspecting ap-
plication equipment o ensure it is in
proper operating condition prior to he-
ginning an application,

{B) Selecting proper nozzles to ensure
appropriate pesticide dispersat and to
minimize drift.

(C)y Knowledge of the components of
an aerial pesticide application system,
including pesticide hoppers, tanks,
pumps, and types of nozzles,
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(D) Interpreting a nozzle flow rate
chart.

(1) Determining the number of noz-
zles for intended pesticide output using
nozzle flow rate chart, aircrafi speed,
and swath width.

{F) How to ensure nozzles are placed
to compensate for uneven dispersal due
to uneven airflow from wingsip vor-
tices, helicopter rotor turbulence, and
aircraft propeller turbutence.

(G) Where to place nozzles to produce
the appropriate droplet size.

(H) How to maintain the application
system in good repair, including pres-
sure gauge accuracy, filter cleaning ac-
cording to schedule, and checking noz-
zles for excessive wear.

(1) How to calculate required and ac-
tual fiow rates.

(J) How to verify flow rate using
fixed timing, open timing, known dis-
tance, or a flow meter.

(K) When to adjust and calibrate ap-
plication equipment.

{ii1) Application considerations. The
applicator muast demonstrate knowl-
edge of factors to consider before and
during application, including all of the
following:

(A) Weather conditions that could
impact application hy affecting air-
craft engine power, take-off distance,
and climh rate, or by promoting spray
droplet evaporation,

(B) How to deftermine wind velocity,
direction, and air density at the appli-
cation site.

(C) The potential impact of thermals
and temperature inversions on aerial
pesticide application.

(iv) Minimizing dvrifl, The applicator
must demonstrate knowledge of meth-
ods to minimize off-target pesticide
movement, including all of the fol-
lowing:

{(A) How to determine drift potential
of a product using a smoke generator.

{B) How to evaluate vertical and hor-
izontal smoke plumes o assess wind
direction, speed, and concentration.

(Cy Selecting techniques that mini-
mize pesticide movement out of the
area to be treated.

(D} Documenting special equipment
configurations or flight patterns used
to reduce ofi-target pesticide drift.
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(v) Performing weriel application. The
applicator must demonstrate com-
petency in performing an aerial pes-
ticide application, including all of the
following:

{A) Selecting a flight altitude that
minimizes streaking and off-target pes-
ticide drift.

{B) Choosing a flight pattern that en-
sures applicator and bystander safety
and proper application,

{C) The importance of engaging and
disengaging spray precisely when en-
tering and exifing a predetermined
swath pattern.

{D} Tools available to mark swaths,
such as global positioning systems and
flags.

{E) Recordkeeping requirements for
aerial pesticide applications including
application conditions if applicable.

(e) Excepiions. The requirements in
§171.163(a)-(d) of this part do not apply
to the following persons:

(1) Persons conducting laboratory re-
search involving restricted use pes-
ticides.

(2) Doctors of Medicine and Doctors
of Veterihary Medicine applying re-
stricted use pesticides to patients dur-
ing the course of the ordinary practice
of those professions.

$171.1056 Standards for certification of
private applicators.

(a) General private applicator cerlifi-
cation. Before using or supervising the
use of a restricted use pesticide as a
private applicator, a person must he
certified by an appropriate certifying
authority as having the necessary com-
petency to use restricied use pesticides
for pest contrel in the production of
agricultural commodities, which in-
cludes the ability to read and under-
stand pesticide labeling. Certification
in this general private applicator cer-
tification catsegory alone is not suffi-
cient to anthorize the purchase, use, or
supervision of use of the restricted nse
pesticide products in the categories
listed in paragraphs (b} through {{) of
this section. Persons seeking certifi-
cation as private applicators must
demonstrate practical knowledge of
the principles and practices of pess
control associated with the production
of agricultural commodities and effec-
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tive nse of resiricted use pesticides, in-
cluding all of the following:

(1} Label and labeling comprehension.
Familiarity with pesticide labels and
labeling and their functions, including
all of the following:

(i} The general format and termi-
nolopy of pesticide labels and labeling.

(ii) Understanding instructions,
warnings, terms, symbels, and other
information commonly appearing on
pesticide labels and labeling.

(iii) Understanding that it is a viola-
tion of Federal law to use any reg-
istered pesticide In a manner incon-
sistent with its labeling.

{iv) Understanding when a certified
appiicator must be physically present
at the site of the application based on
laheling requirements.

{v) Understanding labeling require-
ments for supervising noncertified ap-
plicators working under the direct su-
pervision of a certified applicator.

{vi} Understanding that applicators
must comply with all use restrictions
and directions for use contained in pes-
ticide labels and laheling, including
heing certified in the appropriate cat-
egory to use restricted use pesticides
for fumigation or aerial application, or
predator control devices containing so-
dinm cyanide or sodium fluoroacetate,
if applicahle.

(vii) Understanding the meaning of
product classification as either general
or restricted use, and that a product
may be unclassified.

(viit} Understanding and complying
with produet-specific notification re-
quirements.

(ix) Recoghizing and understanding
the difference between mandatory and
advisory lahbeling language.

(2) Sufety. Measures to avoid or mini-
mize adverse health effects, including
all of the following:

{1) Understanding the different na-
wures of the risks of acute toxicity and
chronie toxicity, as well as the long-
term effects of pesticides.

{ii) Understanding that a pesticide’s
risk is a function of exposure and the
pesticide’s toxielty.

(iii) Recognition of likely ways in
which dermal, inhalation, and oral ex-
posure may ccour.

(iv) Commmon types and causes of pes-
ticide mishaps.
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(v) Precautions to prevent injury to
applcators and other individuals in or
near treated areas.

{vi) Need for, and proper use of, pro-
tective elothing and personal protec-
tive equipment.

(vii} Symptoms of
soning.

(viil) First ald and other procedures
to be followed in case of a pesticide
mishap.

{ix) Proper identification, storage,
transport, handling, mixing proce-
dures, and disposal methods for pes-
ticides and used pesticide containers,
ineiuding precautions to be taken to
prevent children from having access to
pesticides and pesticide containers.

(3} Envirenment. The potential envi-
ronmentatl consequences of the use and
misuse of pesticides, including the in-
fluence of the following:

(1) Weather and other climatic condi-
tions.

{ii) Types of terrain, soil, or other
substrate.

{iil} Presence of fish, wildlife, and
other nopn-target organisms,

(iv) Drainage patterns.

(4) Pests. The proper identification
and effective control of pests, including
all of the following:

(i) The importance of correctly iden-
tifying target pests and selecsing the
proper pesticide productis).

(i1) Verifying that the labeling does
not prohibis the use of the product to
control the target pest(s).

(&) Pesticides. Characteristics of pes-
ticides, including all of the foliowing:

(i) Types of pesticides.

(i) T'ypes of formulations.

(iii) Compatibility, synergism, per-
sistence, and animal and plant toxicity
of the formulations.

(iv) Hagards and residues associated
with use.

{v) Pactors that influence effective-
ness or lead to problems such as pes-
ticide resistance.

{vi} Dilution procedures.

{6) Eguipmeni. Application equip-
ment, inciuding all of the following:

(i) Types of equipment and advan-
tages and limitations of each type.

(il) Uses, maintenance, and calibra-
tlon procedures,

pesticide poi-

40 CFR Ch. [ (7-1-18 Edition)

{T) Application melhods. Sslecting ap-
propriate application methods, includ-
ing all of the foilowing:

(1) Methods used to apply various
forms and formulations of pesticides.

(if) Knowledge of which application
method to use in a given situation and
that use of a fumigant, aerial applica-
tion, or predator control device con-
taining sodium cyanide or sodium
flnoroacetate requires additional cep-
tification.

{iii} How selection of application
method and use of a pesticide may re-
sult in proper use, unnecessary or inef-
fective use, and misuse.

(iv) Prevention of drift and pesticide
loss info the environment.

(8) Laws and regulations. Knowledge
of all applicable State, Tribal, and Fed-
eral laws and regulations, including
understanding the Worker Protection
Standard in 40 CFR part 170 and the
circumstances where compliance is re-
guired.

(9) Responsibilities for supervisors of
noncertified applicators. Certified appli-
cator responsibilities related to super-
vision of nonecertified applicators, in-
cluding all of the following:

{i) Understanding and complying
with requirements in §171.201 of this
part for private applicasors who super-
vise noncertified applicators using re-
stricted nse pesticides.

(it} Providing use-specific instruc-
tions to noncertified applicators using
restricted use pesticides under the di-
rect supervision of a certified appli-
cator,

(iii) Explaining appropriate State,
Tribai, and Federal laws and regula-
tions to noncertified applicators work-
ing under the direct supervision of a
certified applicator.

(10) Stewardship. Understanding the
importance of all of the following:

{iy Maintaining chemical security for
restrieted use pesticides.

(i) How to communicate information
ahout pesticide exposures and risks
with agricultural workers and handlers
and other persons.

(11} Agricultural pest control, Practical
knowledge of pest control applications
to agricultural ecommodities including
all of the foliowing:

(i) Specific pests of relevant agricul-
tural commodities.
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(11} How to avold contamination of
ground and surface waters.

(iii) Understanding pre-harvest and
restricted entry intervals and entry-re-
stricted periods and areas,

(iv) Understanding specific pesticide
toxicity and residee potential when
pesticides are applied to animal or ani-
mal product agricultural commodities.

{v) Relative hazards associated with
using pesticides on animals or places in
which animals are confined hased on
formulation, application technigue,
age of animal, stress, and extent of
treatment.

{b) Sedium cyanide predator control. In
addition to satisfying the requirements
in paragraph (a) of this section, in
order to use sodium cyanide in a me-
chanical ejection device, private appli-
cators must demonstrate comprehen-
sion of all laws and regulations appli-
cable to the use of mechanical gjection
devices for sodinm cyanide, including
the restrictions on the use of sodium
cyanide products ordered by the EPA
Administrator. Applicators must also
demonstrate practical knowledge ang
understanding of all of the specific use
restrictions for sodiaum cyanide de-
vices, including safe handling and prop-
er placement of the capsules and de-
vice, proper use of the antidote kit, no-
tification to medical personnel before
use of the device, conditions of and re-
strictions on where devices can be
used, requirements to consult U.S. Fish
and Wildlife Service maps before use to
avold affecting endangered species,
maximum density of devices, provi-
sions for supervising and monitoring
applicators, required information ex-
change in locations where more than
one agency is authorized to place de-
vices, and specific requirements for
recordkeeping, monitoring, field post-
ing, proper storage, and disposal of
damaged or used sodium cyanide cap-
sules.

(¢} Sodium fluoroacelate predutfor con-
trol. In addition to satisfying the re-
guirements in paragraph {a) of $his sec-
tion, in order to use sodium
fluoroacetate, private applicators must
demonstrate comprehension of all laws
and regulations applicable to the use of
sodinm fluoroacetate products, includ-
ing the restrictions on the use of so-
dium f{luoreoacetate products ordered by
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the EPA Administrator. Applicators
must also demonstra$e practical

knowledge and understanding of the
specific use restrictions for sodium
flnoroacetate in the livestock protec-
tion collar, including where and when
sodium fluoroacetate products can he
used, safe handling and placement of
collars, and practical treatment of so-
dium fluoroacetate poisoning in hu-
mans and domestic animals. Applica-
tors must also demonstrate practical
knowledge and understanding of spe-
c¢ific requirements for field posting,
monitoring, recordkeeping, proper
storage of collars, disposal of pune-
tured or leaking collars, disposal of
contaminated animal remains, vegeta-
tion, soil, and clothing, and reporting
of suspected and actual poisoning, mis-
hap, or injury to threatened or endan-
gered species, humans, domestic ani-
mals, or non-target wild animals.

() Soil fumigation. In addition to sat-
isfying the requirements in paragraph
{a) of this section, private applicators
that use or supervise the use of a re-
stricted use pesticide to fumigate soil
must demonstrate practical knowledge
of the pest problems and pest control
practices associated with performing
soil fumigant applications, including
all the following:

(1) Label and labeling comprehension.
Familiarity with the pesticide labels
amd laheling for products used to pep-
form soil fumigation, including all of
the following:

{1y Labeling requirements specific to
s0il fumigants.

(ii) Requirements for certified appli-
cators of fumigants, fumigant handlers
and permitted fumigant handler activi-
ties, and the safety informagion that
certified applicators must provide to
noncertified applicators using fami-
gants under the direct supervision of
certified applicators.

(iii) Enétry-restricted period for dif-
ferent tarped and untarped field appli-
catbion scenarios.

(iv} Recordkeeping requirements im-
nosed by product labels and labeling.

(v} Labeling provisions unique %o
products containing certain aciive in-
gredients.

(vi) Labeling requirements for fumi-
gant management plans, such as when
a fumigant management plan must he
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in effect, how long it must be kept on
file, where it must be kept during the
application, and who must have access
to it; the elements of a fumigant man-
agement plan and resources available
o assist the applicator in preparing a
fumigant management plan; the person
responsible for verifying that a fumi-
gant management plan is accurate; and
the elements, purpose and content of a
post-application summary, who must
prepare it, and when it must he com-
pleted.

(2y Sufety. Measures to minimize ad-
verse health effects, including all of
the following:

(i} Understanding how certified appli-
cators, noncertified applicators using
fumigants under the direct supervision
of certified applicators, field workers,
and bystanders can hecome exposed to
fumigants.

{ii) Common problems and mistakes
that can resuld in direct exposure to fu-
migants.

(iii) Signs and sympioms of human
exposure to fumigants.

(iv) Air concentrations of a fumigantg
that require applicators to wear res-
pirators or to exit the work area en-
tirely.

(v) Steps to take if a fumigant appli-
cator experiences sensory irritation.

(vl) Understanding air monitoring,
when it is required, and where and
when to take samples.

(vii} Buffer gzones, including proce-
dures for buffer zone monitoring and
who is permitted to be in a buffer zone.

(viil) First aid measures to take in
the event of exposure to a soil fumi-
gant.

{ix) Labeling reguirements for trans-
portation, storage, spill cleahup, and
emergency response for soil fumigants,
including safe disposal of containers
and contaminated soil, and manage-
ment of empty containers.

(3) Soil fumigant chemical characteris-
tics. Characteristics of soil fumigants,
including all of the following:

(1) Chemical characteristics of soil
fumigants,

(iiy Specific human
cerns for soil fumigants.

(iit) How soil fumigants change from
a liquid or solid to a gas.

(iv) How so0il fumigants disperse in
the application zone.

exposure con-
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(v} Compatihility concerns for tanks,
hoses, tubing, and other equipment.

(4) Application. Selecting appropriate
application methods and timing, in-
cluding all of the following:

(1) Application methods, inchuding
but not limited to water-run and non-
water-run applications, and equipment
commonly used for each soil fumigant.

(i) Site characteristics that influ-
ence fumigant exposure.

(ii1) Understanding temperature in-
versions and their impact on soil fumi-
gant application.

(iv) Weather conditions that could
impact timing of soil fumigant applica-
tion, such as air stability. air tempera-
ture, hamidity, and wind currents, and
labeling statements limiting applica-
tions during specific weather condi-
tions.

(v} Conducting pre-application in-
spection of application equipment.

(vi) Understanding the purpose and
methods of soil sealing, including the
factors that determine which soil seal-
ing method to use.

(vii} Understanding the use of tarps,
including the range of tarps available,
how to seal tarps, and labeling require-
ments for $arp removal, perforation.
and repair,

(viii) Caleulating the amount of prod-
uct required for a spscific treatment
area.

{ix} Understanding the bhasic tech-
niques for calibrating soil fumigant ap-
Mication equipment.

(5) Soil and pest fuctors. Soil and pest
factors that infleence fumigant activ-
ity, including alt of the {ollowing:

(i) Influence of soil factors on fumi-
gant velatility and movement within
the soil profile.

(ii} Factors that influence gasecus
movement througlh the soil profile and
into the air,

(1ii) Seil characteristics, including
how soil characteristics affect the suc-
cess of a soil fumigant application, as-
sessing soil moisture, and correcting
for soil characteristics that could
hinder a successful soil fumigant appli-
cation.

(iv)y Identifying pests causing the
damage and verifying they can be con-
trolied with soil fumigasion.
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(v) Understanding the relationship
between pest density and application
rate,

(vi) The importance of proper appli-
cation depth and timing,

(8} Personal proteclive equipment. Un-
derstanding what personal protective
eguipment is necessary and how to use
tt properly, including all of the fol-
lowing:

(i) Following labeling directions for
required personal protective equip-
ment,

(1) Selecting, inspecting, using, car-
ing for, replacing, and disposing of per-
sonal protective equipment.

(iii) Understanding the types of res-
pirators required when using specific
soil fumigants and how to use them
properly, including medical evaluation,
fit testing, and required replacement of
cartridges and canisters.

{iv} Labeling requirements and other
laws applicable to medical evaluation
for respirator use, fit tests, btraining,
and recordkesping.

{TYy Fumigant muanagement plans and
post-application summaries. Information
about fumigant management plans, in-
cluding all of the following:

{Iy When a fumigant management
plan must be in effect, how long it
must be kept on file, where it must be
kept daring the application, and who
must have access to it.

(i1) The elements of a fumigant man-
agement plan and resources available
to assist the applicator in preparing a
fumigant managemens plan,

(111 The person responsible for
verifying that a fumigant management
plan is accurate.

(iv)y The elements, purpose and con-
tent of a post-application sammary,
who must prepare i4, and when it must
be compieted,

(8) Buffer zones and posting require-
ments. Understanding buaffer zones amd
posting requirements, including all of
the following:

(i) Buffer zones and the huffer zone
period,

(i) Identifying who may be in a buff-
er zone during the buffer zone period
and who is prohibised from being in a
buffer zone during the buffer zZone pe-
riod,
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(1ii) Using the buffer zone table from
the labeling to determine the size of
the huffer zone.

(iv) Factors that determine the buif-
er zone credits for application sce-
narios and caleuiating buffer zones
using credits,

(v) Distinguishing buffer zone posting
and treated area posting, including the
pre-application and post-application
posting timeframes for each.

(vi) Proper choice and placement of
warning signs,

{ey Non-soil fumigation. In addition to
satisfying the reguirements in para-
graph (a) of this section, private appii-
cators that use or supervise the use of
a restricted use pesticide to fumigate
anything other than soil must dem-
onstrate practical knowledge of the
pest problems and pest control prac-
tices associated with performing fumi-
gation applications to sites other than
soil, including all the following:

(1) Label and labeling comprehension.
Familiarity with the pesticide Iabels
and labeling for products used to per-
form non-soil fumigation, including la-
heling requirements specific to non-soil
fumigants.

{2) Safety. Measures to minimize ad-
verse health effects, Including all of
the following:

{1) Understanding how certified appli-
cators, handlers, and bystanders caun
hecome exposed to fumigants,

{ii) Common problems and mistakes
that can result in direct exposure to fu-
migants.

(iii} Signs and symptoms of human
exposure to fumigants.

(ivy When air concentrations of a fu-
migant triggers handlers to wear res-
pirators or to exit the work area en-
tirely.

(v) Steps to take if a person using a
fumigant experiences sensory irrita-
tion.

(vi) Understanding ailr monitoring,
when it is required, and where and
when to take samples.

(vii) Buffer zones, including proce-
dures for buffer zone monitoring and
who is permitted $o be in a buffer zone.

(viit) First aid measures to take in
the event of exposwre to a fumigant.

(ix) Labeling requirements for trans-
portation, storage, spill clean up, and

377



§171.105

emergency response for non-soil fumi-
gants, inciuding safe disposal of con-
tainers and contaminated materials,
ald management of empty containers.

(3) Non-soil fumigant chemical charac-
teristics. Characteristics of non-seil fu-
migants, including all of the following:

(i) Chemical characteristics of non-
soil fumigants,

(if) Specific huaman exposure con-
cerns for non-soil fumigants.

(iii)y How fumigants change from a
Jiquiad or solid to a gas.

(iv) How fumigants disperse in the
application zone.

{(v) Compatibility concerns for tanks,
hoses, tubing, and other equipment.

{4) Application. Selecting appropriate
application methods and timing, in-
cluding all of the following:

(i) Appleation methods and equip-
ment commonly used for non-soil fumi-
gation,

(il) Bite characteristics that influ-
ence fimigant exposure.

(iiiy Conditions that could impact
timing of non-soil fumigant applica-
tion, such as air stability, air tempera-
ture, humidity, and wind currents, and
labeling statements limiting applica-
tions when specific conditions are
present.

(iv) Conducting pre-application in-
spection of application eguipment and
the site to he fumigated.

(v) Understanding the purpose and
methods of sealing the area to he fumi-
gated, including the factors that deter-
mine which sealing method to use.

(vi) Calenlating the amount of pred-
uct required for a specific treatment
area.

(vil} Understanding the basic tech-
nigues for calibrating non-soil fumi-
gant application equipment.

(viii) Understanding when and how to
conduct air monitoring and when it is
required.

(b) Pest fuctors. Pest factors that in-
fluence fumigant activity, ineluding all
of the following:

(1) Influence of pest factors on fumi-
gant volasility.

(i1) Pactors that influence gaseous
movement through $he area heing fu-
migated and into the air,

(iii) Identifying pests causing the
damage and verifying they can be con-
trelled with fumigation,
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(iv) Understanding the relationship
hetween pest density and application
rate.

(v) The importance of proper applica-
tion rate and timing.

(8) Personcal protective eguipment, Un-
derstanding what personal protective
equipment is necessary and how to use
it properly, including all of the {ol-
lowing:

{1} Pollowing labsling directions for
required personal protective equip-
ment,

(ii) Selecting, inspecting, using, cap-
ing for, replacing, and disposing of pey-
sonal protective equipment.

(ii1) Understanding the types of res-
pirators required when using specific
soil fumigants and how to use them
properly, including medical evaluation,
fit testing, and required replacement of
cartridges and canisters.

(iv) Labeling requirements and other
laws applicable to medical evaluation
for respirator use, fit tests, training,
and recordkeeping.

(7Y Fumigant management plans and
post-application summaries. Information
about fumigant management plans and
when they are required, including all of
the following:

(1) When a fumigant management
blan must he in effect, how long it
must he kept on file, where it must be
kept during the application, and who
must have access to it.

{i1) The elements of a fumigant man-
agement plan and resources available
to assist the applicator in preparing a
fumigant management plan.

(iiiy "The person responsible for
verifying that a fumigant management
plan is accurate,

(iv} The elements, purpose and con-
tent of a post-application summary,
who must prepare it, and when it must
bhe completed.

(8 Posting  reguirements. Undep-
standing posting requirements, includ-
ing all of the following:

(i) Understanding who is allowed in
an area being fumigated opr after fumi-
gation and who is prohibited from
being in such areas.

(i1) Distinguishing fumigant labeling-
required posting and treated area post-
ing, including the pre-application and
post-application posting timeframes
for each.
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(1i1) Proper choice and placement of
warning signs,

(f) Aerial pest contrel. In addition to
satisfying the requirements in para-
graph {a) of this section, private appli-
cators that use or supervise the use of
restricted use pesticides applied by
fixed or rotary wing aircraft must dem-
onskrate practical knowledge of the
pest problems and pest control prac-
tices associated with performing aerial
application, including all the fol-
lowing:

(1} Labeling. L.abeling requirements
and restrictions specific to aerial appli-
cation of pesticides including:

(i) Spray volumes.

(ii) Buffers and no-spray zones.

(iil} Weather conditions specific to
wind and inversions.

(iv) Labeling-mandated record-
keeping requirements for aerial pes-
ticide applications including applica-
tion conditions if applicable.

(2) Application equipmeni. Understand
how to choose and maintain aerial ap-
plication eqguipment, including all of
the following:

(i} The importance of inspecting ap-
plication equipment to ensure it is in
proper operating condition prior to be-
ginning an application.

(ii) Selecting proper nozzles 1o ensure
appropriate pesticide dispersal and to
minimize drift.

(1i1) Knowledge of the components of
an aerial pesticide application system,
including pesticide hoppers, tanks,
pumps, and types of nozzles.

(iv) Interpreting a nozzle flow rate
chart.

(v) Determining the number of noz-
zles for intended pesticide output using
nozzle flow rate chart, aircraft speed,
and swath width.

{vi) How to ensure nozzles are placed
to compensate for uneven dispersal due
to uneven airflow from wingtip vor-
tices, heltcopter rotor turbulence, and
aircraft propeller turbulence.

(vil) Where to place nozzles to
produce the appropriate droplet size.

(viil) How to maintain the appiica-
tion system in good repair, including
pressure gauge accuracy, filter clean-
ing according to schedule, and check-
ing nozzles for excessive wear.

(ix) How to calculate required and ac-
tual flow rates.
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(x) How to verify flow rate using
fixed timing, open timing, known dis-
tance, or a flow meter.

{(xi) When to adjust and calibrate ap-
plication equipment.

(3) Application considerations. The ap-
plicator must demonstrate knowledge
of factors to consider before and during
application, including all of the fol-
lowing:

(i) Weather conditions that eould im-
pact application by affecting aircraft
engine power, take-off distance, and
climb rate, or by promoting spray
droplet evaporation.

{ii) How to determine wind velocity,
direction, and air density at the appli-
cation site.

{iit) The potential impact of thermals
and femperature inversions on aerial
pesticide application.

{4) Minimizing drift. 'The applicator
must demonstrate knowledge of meth-
ods to minimize off-target pesticide
movement, including all of the fol-
lowing:

(1) How to determine drift potential
of a product using a smoke generator,

{ii} How bo evaluate vertical and hor-
izontal smoke plumes to assess wind
direction, speed, and concentration,

(iii) Selecting technigues that mini-
mize pesticide movement out of the
area to he freated.

(iv) Documenting special equipment
configurations or flight patterns used
to reduce off-target pesticide drift,

(5} Performing aerial application. The
applicator must demonstrate com-
petency in performing an aerial pes-
ticide application, including all of the
following:

(i} Selecting a flight altitude that
minimizes streaking and off-target pes-
ticide drift.

(ii) Choosing a flight pattern that en-
sures applicator and bystander safety
and proper application.

(iii} The importance of engaging and
disengaging spray precisely when en-
tering and exiting a predetermined
swath pattern.

(iv) Tools available to mark swaths,
such as global positioning systems and
flags.

(g) Private applicator minimum age. A
private applicator must be at least 18
vears old,
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¢hy Private applicaior competency. The
competency of each candidate for pri-
vate applicator certification must he
established by the certifying authority
based upon the certification standards
set forth in paragraphs (a) through (g)
of this section in order to assure that
private applicators have the com-
petency to use and supervise the use of
restricted use pesticides in accordance
with applicable State, Tribal, and Fed-
eral laws and regulations. The certi-
fying authority must use either a writ-
ten examination process as described in
paragraph (hy1) of this section or a
non-examination ¢raining process as
described in paragraph (h)}2) of this
section to assure the competency of
private applicators in regard to the
general certification standards applica-
ble to all private applicators outlined
in paragraph {(a) of this section, and, if
applicable, the specific standards for
the each of the categories outlined in
paragraphs () through () of this sec-
tion in which a private applicator is to
be certified.

(1} Determination of competency by exr-
amination. If the certifying authority
uses an examination process to deter-
mine the competency of private appli-
cators, the examination process must
meet all of the reguirements of
§171.103(aX2),

(2) Training for competency without ex-
amination. Any candidate for certifi-
cation as a private applicator may
complete a training program approved
by the certifying authority to establish
competency. A training program to es-
tablish private applicator competency
must conform to all of the following
criteria:

(1) fdenfification. Each person seeking
certification must present a valid, gov-
ernment-issued photo identification, oy
other form of similarly reliable identi-
fication anthorized by the certifving
authority, to the certifying authority
or desighated representative as proof of
identity and age at the time of the
training program to be eligible for cer-
tification.

(i1y Praining programs for private appli-
cator general certification and catlegory
certification.

(A) The training program for general
private applicator certification must
cover the competency standards out-
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lined in paragraph (a) of this section in
sufficient detail to allow the private
applicator to demonstrate practical
knowledge of the principies and prac-
tices of pest control and proper and ef-
fective use of restricted use pesticides.

(B) The training program for each
relevant category for private appli-
cator certification must cover the com-
petency standards outlined in para-
graphs (b) through (f) of this section in
sufficient detail to allow the private
applicator to demonstrate practical
knowledge of the prineiples and prac-
tices of pest control and proper and ef-
fective use of restricted use pesticides
for each category in which he or she in-
tends to apply restricted use pesticides,
and must be in addition to the training
program required for general private
applicator certification.

(1} Exceptions, The requirements in
§171.105(a)-(h) of this part do nos apply
to the following persons:

(1) Persons conducting laboratory re-
sealch invelving restricted use pes-
ticides,

{2) Doctors of Medicine and Doctors
of Veterinary Medicine applying re-
stricted use pesticides to patients dur-
ing the course of the ordinary practice
of those professions.

§171.107 Standards for recertification
of certified applicators.

(a) Maintenance of continued com-
pelency. Ihach commercial and private
applicator certification shall expire
five years after issnance, unless the ap-
plicator is recertified in accordance
with this section, A certifying author-
ity may establish a shorter cevtifi-
cation peried. In order for a certified
applicator’s eertification to continue
without interruption, the certified ap-
plicator must be recertified under this
section bhefore the expiration of his or
her current certification.

(b) Process for recertification. Min-
imum standards for recertification by
written examination, or through con-
tinuing education programs, are as fol-
lows:

(1) Written examination. A certified
applicator may be found eligible for re-
certification upon passing a written ex-
amination approved hy the certifying
authority and that is designed to
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evaluate whether the certified appli-
cator demonstrates the level of com-
petency reqguired by §171.103 for com-
mercial applicators or §171.105 for pri-
vate applicators. The examination
shall conform to the applicable stand-
ards for examinations set forth in
§171.103(aX2) of this part.

(2) Continuing education programs, A
certified applicator may be found eligi-
Me for recertification upon success-
fully completing a continuing edu-
cation program pursuant to the certi-
{ying authority’s EPA-approved certifi-
cation plan.

(i} The quantity, content, and quality
of a continuing education program to
maintain applicator certification must
be sufficient to ensure the applicator
continues to demonstrate the level of
competency required by §171.103 for
commercial applicators or §i71.105 for
private applicators.

(il Any continuing education course
or event relied upon for applicator re-
ceriification must be approved by the
cersifying authority as heing suitable
for its purposs in the certifying
authority’s recertification process.

(1il) A certifying anthority must en-
sure that any continuing education
course or event, including an online or
other clistance education course or
event, relled upon for applicator recer-
tification includes a process to verify
the applicator’s successful completion
of the course or event.

Subpart C—Supervision of
Noncefdified Applicators

SOURCE: 82 FR 1040, Jan. 4, 2018, unless oth-
erwise noted.

$171.261 Requirements for direct su-
pervision of noncertified applica-
tors by certified applicators.

(a} Applicability. This section applies
to any certified applicator who allows
or relies on a noncertified applicator to
use a restricted use pesticide ander the
certified applicator's direct super-
vision.

by General reguirements. {1) Reguire-
ments for the certified applicator.

(i) The certified applicator must have
a practical knowledge of applicable
Federal, State and Tribal supervisory
reguirements, inclading any require-
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ments on the product label and label-
ing, regarding the use of restricted use
pesticides by noncertified applicators.

(ii) The certified applicator must he
certified in each ecategory as set forsh
in §§171.101 and 171.105(a} through (£)
applicable to the supervised pesticide
use.

(2) Requirements for the noncertified
applicator. The certified applicator
must ensure that each noncertified ap-
plicator using a restricted use pesticide
under his or her direct supervision
meets all of the following requirements
before using a restricted use pesticide;

(i) The noncertified applicator has
satisfied the qgualification reguire-
menés under paragraph (¢) of this sec-
tion.

(i1} The noncertified applicator has
been instrucied within the last 12
months in the safe operation of any
equipment he or she will use for mix-
ing, loading, transferring, or appiyving
pesticides.

{iii) The noncertified applicator has
met the minimum age required to use
restricted use pesticides under the su-
pervision of a certified applicator. A
noncertified applicator must be at
least 18 years old, except that a noncer-
tified applicator must be at least 18
years old if all of the following reqguire-
ments are met:

{(A) The noncertified applicator is
using the restricted use pesticide under
the direct supervision of a private ap-
plicator who is an immediate family
member,

(B) The restricted use pesticide is not
a fumigant, scdium cyanide, or sodium
flnoroacetate.

(C) The noncertified applicator is not
applying the restricted use pesticide
aerially.

(3) Use-specific conditions that must
de met in order for a noncertified ap-
plicator to use a restricted use pes-
ticide. The certified applicator must
ensure that all of the following require-~
ments are met before allowing a non-
certified applicator to use a restricted
use pesticide under his or her dirvect si-
pervision:

(1} The certified applicator must en-
sure that the noncertified applicator
has access o the applicable product la-
beling at all times during its use.
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(i1) Where the labeling of a pesticide
product reguires that personal protec-
tive equipment bhe worn for mixing,
loading, appltication, or any other use
activities, the certified applicator
must ensure that any noncertified ap-
plicator has clean, labeling-reguired
personal protective equipment in prop-
er operating condition and that the
personal protective equipment is worn
and used correctly for its insended pur-
pose,

(iii) The certified applicator must
provide to each noncertified applicator
before use of a restricted use pesticide
instructions specific to the site and
pesticide used. These instractions muss
include labheling  directions, pre-
caubions, and requirements applicable
to the specific use and site, and how
the characteristics of the use site (e.g.,
surface and ground water, endangered
species, local population) and the con-
ditions of application (e.g., equipment,
method of application, formulation)
might increase or decrease the risk of
adverse effects. The certified appli-
cator must provide this information in
a manner that the noncertified appli-
cator can understand.

(iv) The certified applicator must en-
sure that before each day of use equip-
ment used for mixing, loading, trans-
ferring, or applyving pesticides is in
proper operating condition as intended
by the manufacturer, and can be used
without risk of reasonably foreseeable
adverse effects to the noncertified ap-
pticator, other persons, or the environ-
ment,

(v) The certified applicator must en-
sure that a means to immediately com-
municate with the certified applicator
is available to each noncertified appli-
cator using restricted use pesticides
under his or her direct supervision.

(viy The certified applicator must be
physically present at the gite of the use
being supervised when required hy the
product labeling.

(vii) If the certified applicator is a
commercial appiicator, the certified
applicator must create or verify the ex-
isteitce of the records required by para-
graph {e} of this section,

(c) Noncertified applicator qualifica-
tions., Before any noncertified appli-
cator uses a restricted use pesticide
under the direct supervision of the cer-
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tified applicator, the supervising cer-
tified applicator must ensure that the
noncertified applicator has met at
least one of the following qualifica-
tions:

{1y The noncertified applicator has
heen trained in accordance with para-
graph (d) of this section within the last
12 months,

{(2) The noncertified applicator has
met the training requirements for an
agricultural handler under 40 CFR
170.501 of this title within the last 12
months.

{3) The noncertified applicator has
met the requirements established hy a
certifying authority that meet or ex-
ceed the standards in §171.201¢c)(1).

(4) 'The noncertified applicator is cur-
rently a certified applicator but is not
certified to perform the type of appli-
cation being conducfed or is not cer-
tified in the jnvisdiction where the use
will take place.

(d) Noncertified applicator training pro-
grum, (1} General noncertified appli-
cator training must be presented to
noncertified applicators either oratiy
from written maserials or audio-
visually. The information must be pre-
sented in a manner that the noncer-
tified applicators can underssand, such
as through a translator. The person
conducting the #$raining must be
present during the entire training pro-
gram anhd must respond to the noncer-
tified applicators’ questions.

(2) The person who conducts the
training must meet one of the fol-
lowing criteria:

{i) Be currently certified as an appli-
cator of restricted use pesticides under
this part.

{i1) Be currenfly designated as a
trainer of certified applicators or pes-
ticide handlers by BEPA, the certifving
authority, or a State, Tribal, or Fed-
eral agency having jurisdiction.

(iii} Have completed an EPA-ap-
proved pesticide safety train-the-train-
er program for trainers of handlers
under 40 CFR part 170,

{3) The noncertified appiicator train-
ing materials must include she infor-
mation that noncertified appiicators
need in order to protect themseives.
other people, and the environment be-
fore, during, and after making a re-
stricted use pesticide application. The
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noncertified applicator training mate-
rials must include, at a minimum, the
following:

{i) Potential lazards from toxicity
and exposure that pesticides present to
noncertified applicators and their fam-
ilies, including acute and chronic ef-
fects, delayed effects, and sensitiza-
tion.

(ii} Routes through which pesticides
can enter the hody.

(iity Signs and symptoms of common
types of pesticide poisoning.

{iv) Emergency first aid for pesticide
injuries or poisonings.

(v) Routine and emergency decon-
tamination procedures, including
emergency eye [flushing techniques,
Noncertified applicators must be in-
structed that if pesticides are spilled or
sprayed on the body, to immediately
wash or to rinse off in the nearest
clean water. Noncertified applicators
must also be instructed to wash or
shower with soap and water, shampoo
hair, and change inte clean clothes as
500N as possible.

(vi) How and when to obtain emer-
gency medical care.

(vil) After working with pesticides,
wash hands before eating, drinking,
using chewing gum or tohacco, or using
the toilet.

{viii} Wash or shower with soap and
water, shampoo hair and change into
clean clothes as soon as possible after
working with pesticides.

(ix) Potential hazards from pesticide
residues on clothing,

(x) Wash work clothes before wearing
them again and wash them separately
from other clothes.

(xiy Do not take pesticides or pes-
ticide containers used at work to your
home.

(xii) Potential hazards to children
and pregnant women from pesticide ex-
posure.

(xiii) After working with pesticides,
remove work boots or shoes hefore en-
tering your home, and remove work
clothes and wash or shower before
physiecal contact with children or fam-
ily members.

(xiv) How to report suspected pes-
ticide use violations to the appropriate
State or Tribal agency responsihie for
pesticide enforcement,

§171.20

{xv) Format and meaning of informa-
tion contained on pesticide labels and
in labeling appiicable to the safe use of
the pesticide, including the location
and meaning of the restricted use prod-
uct statement, how to identify when
the labeling reguires the cervtified ap-
plicator to be physicalliy present during
the use of the pesticide, and informa-
tion on personal protective egquipment.

{xvi) Need for, and appropriate use
aiid removal of, personal protective
equipment,

(xvii) How to recognize, prevent, and
provide first ald treatment for heat-re-
lated 11lness.

(xviii) Safety reqguirements for han-
dling, transporting, storing, and dis-
posing of pesticides, including general
procedures for spill cleanup,

(xix) Environmental concerns such as
drift, ranoff, and wildlife hazards.

(xx) Restricted use pesticides may he
used only by a certified applicator or
by a noncertified applicator working
under bthe direet supervision of a cer-
tified applicator.

(xxi) The certified applicator’s re-
sponsibility to provide to sach noncer-
tified applicator instructions specific
to the site and pesticide used. These in-
structions must include labeling direc-
tions, precautions, and reguirements
applicable to the specific use and site,
and how the characteristics of the use
site (e.g., surface and ground water, en-
dangered species, local population, and
risks) and the conditions of application
(e.g., eguipment, method of applica-
sion, formulation, and risks) might in-
crease or decrease the risk of adverse
effects. The certified applicator must
provide these ingtroctions in & manner
the noncertified applicator can under-
shand.

(xxil} The certified applicator’'s re-
sponsihility &o ensure that each non-
certified applicator has access to the
applicable product labeling at all times
during its use.

(xxiii} The certified applicator’'s re-
sponsibility to ensure that where the
labeling of a pesticide product requires
that personal protective equipment he
worn for mixing, loading, application,
or any other use activities, each non-
certified applicator has clean, labeling-
required personal protective equipment
in proper operating condition and that

383



§171.301

the personal protective equipment is
worn and use correctly for its intended
purpose.

(xxiv) The certified applicator’s re-
sponsibility to ensure that before each
day of use equipment used for mixing,
loading, transferring, or applying pes-
ticides is in proper operating condition
as intended by the manufacturer, and
can be used without risk of reascnably
foreseeable adverse effects to the non-
certified applicator, other persons, or
the environment.

(xxv} The certified applicator's re-
sponsibility to ensure that a means to
immediately communicate with the
certified applicator is available to each
noncertified applicator using restricted
use pesticides under his or her direct
supervision.

(e) Recordkeeping. (1} Commercial ap-
plicators must create or verify the ex-
istence of records documenting that
each noncertified applicator has the
qualifications required in paragraph ()
of this section. For each noncertified
applicator, the records must contain
the infermation appropriate to the
method of gualification as provided in
paragraphs (e} I)(i) through (e)1iiv),

(1) If the noncertified appiicator was
trained in accordance with paragraph
(e)(1) of this section, the record must
contain all of the following informa-
tion:

(A) The noncertified applicator's
printed name and signature.

(B} The date the training require-
ment in paragraph (c¢) of this section
was met.,

(C) The name of the person who pro-
vided the training.

(D) The title or a deseription of the
training provided.

(i1) If the noncertified applicator was
teained as an agricultural handler
under 40 CFR 170.501 in accordance with
paragraph (e)2) of this section, the
record musé contain all of the informa-
tion required at 40 CFR 170.501¢d)(1).

(ili) H the noncertified applicator
qualified by satisfying the require-
menss established by the cersifying au-
thority, as described in paragraph (¢)(3)
of this section, tite record must contain
the information required by the certi-
fying authority.

(iv) If the noncertified applicator is a
certified applicator who is hot certified
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t0 perform the type of application
beihg conducted or not certified in the
jurisdiction where the use will take
place, as described in paragraph (c)(4)
of this section, the record must include
all of the following information:

(A) The noncertified applicator’s
name.

(B} The noncertified applicator’s cer-
tification number.

(C) The expiration date of the noncer-
tified applicator’'s certification.

{D)y The certifying authority that
issued the certification.

{2) The commercial applicator must
create or verily the existence of the
record containing the information in
paragraph {e}1) of this section before
allowing the noncertified applicator to
use restricted use pesticides under his
or her direct supervision.

(3} The commercial applicator super-
vising any noncertified applicator must
have acecess to records documenting the
information required 1in paragraph
(e)1) of this section at the commercial
applicator’s principal place of business
for two years from the date the noncer-
tified applicator used the restricted use
pesticide.

(f) Exceptions. The requirements in
§171.201(a) through (e) of this part do
not apply to the following persons:

(1) Persons conducting laboratory re-
search involving restricted use pes-
ticides.

(2) Doctors of Medicine and Doctors
of Veterinary Medicine applying re-
stricted use pesticides to patients dur-
ing the course of the ordinary practice
of those professions.

Subpart D—Certification Plans

SOURCE: 82 FR 1042, Jan. 4, 2017, unless oth-
erwise noted.

§171.301 General.

(a) Jurisdiction. A certification issued
wnder a parsicuiar certifying
authority's certification plan is only
valid within the geographical area
specified in the certification plan ap-
proved by the Agency.
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$171.303 Requirements for State cer-
tification plans.

{(a) Conformance with Federal stund-
ards for certification of applicalors of re-
stricted use pesticides. A State may cer-
tify applicators of restricted use pes-
ticides only in accordance with a State
certification plan approved by the
Agency. The State certification plan
must meet all of the following require-
menis:

(1) The State certificasion plan must
include a full description of the pro-
posed process the State will use to as-
sess applicator competency to use or
supervise the use of resfricted use pes-
ticides in the State.

(2) The State certification plan must
specify which of the certification cat-
egories listed in §171.101 will bhe in-
cluded in the plan.

(i} A State certification plan may
omit any unneeded certification cat-
agories,

(ii) A State certification plan may
designate subeategories within the cat-
egories described in §§171.101 and
171.105(%) through (f) as it deems nec-
essary.

(iii) A Bfate certification plan may
include additional certification cat-
egories not covered by the existing
Federal categories described in
§§171.101 and 171.165(b)—(£).

(iv) A Btate certification plan may
combine the categories described in
§171.101(m) through {n) into a single
general fumigation category for com-
mercial applicators.

{v) A Btate certification plan may
combine the categories described in
§171.105(d) shrough (e) into a single
general fumigation category for pri-
vate applicators.

(3) For each of the categories adopted
pursuant to paragraph (b)1) of this sec-
tion, the State certification plan must
inciude standards for the certification
of applicators of restricted use pes-
ticides that meet or exceed those
standards prescribed by the Agency
under §§171.101 through 171,105, except
as provided in paragraph (a)(4) of this
section.

(4> A State may adopt a Hmited use
category for commenreial applicators. A
limited use category covers a smail
number of commercial applicators en-
gaged ip a use that does not clearly fit
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within any of the commercial appli-
cator categories specified pursuant to
paragraph (X2} of this section, and al-
lows only the use of a limited set of re-
stricted use pesticides by specific ap-
plication methods. A State adopting a
limited use category must include all
of the following in its certification
plan:

(i) A definition of the iimited use cat-
egory, specifying the restricted use
pesticide(s), use sites, and specific ap-
plication methods permitsed.

(ii) An explanation of why it is not
practical 6o include the limited use
within any of the commercial appli-
cator categories specified pursuant to
paragraph (h)(2) of this section.

(iti) A requirement that candidates
for certification in a Iimited use cat-
egory pass the written examination
covering the core standards at
§171.103(c) and demonstrate practical
gnowledge of the principles and prac-
tices of pest control and proper and ef-
fective use of restricted use pesticide(s)
covered by the limited use category.

(iv) Bpecific competency standards
for the limited use category.

(v) The process by which applicators
must demonstrate practical knowledge
of the principles and practices of pest
control and proper and effective use of
the restricted use pesticides authorized
under the limited use category based
on the competency standards identified
in paragraph {a)4xiv) of this section.
This does not have to be accomplished
by a written examination.

{vi) A description of the recertifi-
cabion standards for the limited use
category and hiow those standards meet
or exceed the standards prescribed by
the Agency undey §171.107,

{vii) A description of the iimited use
certification credential, The credential
must clearly state that the applicator
is only authorized to purchase and use
the specific restricted use pesticide(s)
identified in that credential.

(5) The State certification plan must
inelhude standards for certification ex-
aminations that meet or exceed the

standards prescribed by the Agency
under §171.103(a)2), including a de-

seription of any alternative identifica-
tion that a State will authorize in ad-
dition to a valid, government-issued
photo identification,
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(6) The State certification plan must
include standards for the recertifi-
cation of applicators of restricted use
pesticides that meet or excesd those
standards prescribed by the Agency
under § 171,107,

(7)Y The State certification plan must
include standards for the direct super-
vision of noncertified applicators by
certified private and commercial appti-
cators of restricted use pesticides that
meet or exceed those standards pre-
scribed by the Agency under §171.201,
or must state that use by noncertified
applicakors is not permitted.

(B) The State certification plan must
describe the credentials or documents
the State certifying authority will
issue to each certified applicator
verifying certification.

(9 A State may waive any or all of
the procedures specified in §171.103,
§171.105, and §1i71.107 of this part when
certifying applicators in reliance on
valid current certifications issued by
another State, Tribal, or Pederal agen-
cy under an EPA-approved certifi-
cation plan. The State certification
plan must explain whether, and if so,
under what circumstances, the State
will certify applicators based in whole
or in part en their holding a valid cur-
rent certification issued by another
State, Tribe or Federal agency. Such
certifications are subject to all of the
following conditions:

(i) A Btate may rely only on valid
current certifications that are issued
uanider an approved State, Tribal or
Tederal agency certification plan.

(iiy The State has examined the
standards of competency used by the
State, Tribe, or Federal agency that
originaliy certified the applicator and
has determined that, for each category
of certification that will be accepted,
they are comparabie to its own stand-
ards.,

(iii) Any State that chooses to cer-
tify applicators bhased, in whole or in
part, on the applicator having been cer-
tified by another State, Tribe, or Fed-
eral agency, must include in its plan a
mechanism that aliows the State to
terminate an applicator’s certification
upan nhotification that the applicator’s
original certification terminates be-
cause the certificate holder lias heen
convicted under section 14(h) of FIFRA
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or has heen subject to a final order im-
posing a civil penalty under section
14(a) of FIFRA.

(ivy The State issuing a certification
based in whole or in part on the appli-
cator holding a valid current certifi-
cation issned by another State, Tribs
or Federal agency must issue an apmo-
priate State credential or document to
the applicator,

(b) Contents of an application for EPA
approval of a State plun for certificalion
of applicators of restricted use pesticides.

{1) The application for Agency ap-
proval of a State certification plan
must list and describe the categories of
certification.

(2) 'The application for Agency ap-
proval of a State certification plan
must contain satisfactory documenta-
tion that the State standards for the
certification of commercial applicators
meet or exceed those standards pre-
scribed by $the Agency under §§171.101
and 171.103. Such documentation must
include one of the following:

(1Y A statement that the Siate has
adopted the same standards for certifi-
cation of commercial applicators pre-
scribed by the Agency under §§171.101
and 171.103 and a citation of the spe-
cific State laws and/or regulations
demonstrating that the State has
adopted such standards.

(ii) A statement that the State has
adopted its own standards that meet or
exceed the standards for certification
of commercial applicators prescribed
by the Agency under §§171.101 and
171.103. If the State selects this option,
the application for Agency approval of
a State cerkification plan must include
all of the following:

(A) A list and detailed description of
all the categories and subcategories to
be used for certification of commercial
applicators in the State and a citation
to the specific State laws and/or regu-
lations demonstrating that the State
has adopted such categories and sub-
categories.

(B) A list and detailed description of
all of the standards for certification of
commercial applicators adopted by the
State and a citation to the specific
State laws andior regulations dem-
onstrating that the State has adopted
such standards. Any additional cat-
egories or subcategories established by
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a State must be included in the appli-
cation for Agency approval of a State
plan and must clearly describe the
standards the State will use to deter-
mine if the applicator has the nec-
essary competency.

{C) A description of the State’s com-
mercial applicator certification exam-
ination standards and an explanation
of how they meet or exceed the stand-
ards prescribed by the Agency under
§171.108(a ) 2).

(3) The application for Agency ap-
proval of a State certifieation plan
must contain satisfactory documenta-
tion that the State standards for the
certification of private applicators
meet or exceed those standards pre-
seribed by the Agency under §171.105.
Such documentation must inciude a
statement that the State has adopted
its own standards that meet or exceed
the standards for certification of pri-
vate applicators of restricted use pes-
ticides prescribed by the Agency under
§171.105. The application for Agency ap-
proval of a State certification plan
must include all of the following:

(1) A list and detailed description of
ail the categories and subcategories to
e used for certification of private ap-
plicators in the State and a citation to
the specific State laws and/or regula-
tions demonstrating that the State has
adopted such categories and subcat-
egories.

(i1} A list and detailsd description of
all of the standards for certification of
private applicators adopted by the
State and a citation to the specific
State laws and/or regulations dem-
onstrating that the State has adopted
such standards. Any additional cat-
egories or subcategories established by
a State must be identified in the appli-
cation for Agency abpproval of a State
plan and the application must clearly
describe the standards the State will
use bo determine if the applicator has
the necessary competency.

(itl) If private applicator certifi-
cation is based upon writben examina-~
tion, a description of the State’s pri-
vate applicator certificasion examina-
tion standards and an explanation of
how those meet or exceed the stand-
ards prescribed by the Agency under
§171.103(a)2).
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{iv) If private applicator certification
is based upon training, an explanation
of how the quantity, content, and gual-
ity of the State’s training program en-
sure that a private applicator dem-
onstrates the level of competency re-
quired §171.105 for private applicators,
addressing, at the minimum, all of the
following factors:

{A) The guantity of training required
to become certified as a private appli-
cator.

(B) The content that is covered by
the training and how the State ensures
that required content is covered.

{C}) The process the State uses to ap-
prove training programs for private ap-
vlicator certification.

{D) How the State ensures the ongo-
ing quality of the training program for
private applicator certification.

{4) The application for Agency ap-
proval of a State certification plan
must contain satisfactory documenta-
tion that the State standards for the
recertification of applicators of ye-
stricted use pesticides meet or exceed
those standards prescribed by the
Agency under §171.107. Such docu-
mentation must include a statement
that the State has adopted its own
standards that meet or exceed the
standards for recertification prescribed
by the Agency under §171.107. The ap-
plication for Agency approval of a
State certification plan must include
all of the foilowing:

{i} A list and detailed description of
all of the State standards for recertifi-
cation of private and commercial appli-
cators, including the elements de-
scribed in §171.303(b)(4xii) through (iv),
and a citation of the specific State
laws and/or regulations demonstrating
that the State has adopted such stand-
ards.

(ii) The certification period, which
may not exceed five years.

(ii1) If recertification is based upon
written examination, a description of
the State’s process for reviewing, and
updating as necessary, the written ex-
amination(s) to ensure that the written
examination{s) evaluates whether a
certified applicator demonstrates the
level of competency required by
§171.103 for commercial applicators or
§171.106 for private applicators.
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(iv) If recersification is based upon
continuing education, an explanation
of how the quantity, content, and qual-
tby of the State’s continuing education
program ensures that a certified appli-
cator continues to demonstrate the
level of competency required by
$171.163 for commercial applicators or
§171.105 for private applicators, includ-
ing but not limited to:

(A) The quantity of continuing edu-
cation required to maintatn cersifi-
cation.

(B} The content that is covered by
the continuing education program and
how the State ensures the required
content is covered.

(C) The process the State uses to ap-
preve continuing education courses or
events, including information about
how the State ensures that any con-
tinwing education courses or events
verify the applicator’'s successful com-
pletion of the course or event.

(I3) How the State ensures the ongo-
ing guality of the continuing education
program.

(0} The application for Agency ap-
proval of a State certification plan
must contain satisfactory documenta-
tion that the State standards for the
direct supervision of noncertified appli-
cators by certified private and com-
mercial applicators of restricted use
pesticides meet or exceed those stand-
ards prescribed by the Agency under
§171.201. Such documentation may in-
clude one or more of the foliowing as
applicable:;

(1) A statement that the State has
adopted the standards for direct super-
vision of noncertified applicators by
certified private and/or commercial ap-
plicators prescribed by the Agency
under §171.201 and a citation of the spe-
cific State laws and/or regulations
demonstrating that the State has
adopted such standards.

(ity A statement that the State pro-
hibits noncertified applicators from
using restricted use pesticides under
the direct supervision of certified pri-
vate and/or commercial applicators,
and a citation of the specific State
laws and/or regulations demonstrating
that the State has adopted such a pro-
hibition.

(iti) A statement that the State has
adopted standards for direct super-
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vision of noncertified applicators by
certified private and/or commercial ap-
plicators bthat meet or excest the
standards prescribed by the Agency
under §171.201, a citation of the specific
State laws and/or regulations dem-
onstrating that the State has adopted
such standards, and an explanation of
how the State standards meet or ex-
ceed the standards prescribed by the
Agency under §171.201.

{6} 'The application for Agency ap-
proval of a State certification plan
must include all of the following:

{iy A written statement by the Gov-
ernor of the State designating a lead
agency responsible for administering
the State certification plan. The lead
agency will serve as the central con-
tact point for the Agency. The State
certifieation plan must identify the
primary point of contact at the lead
agency responsible for administering
the State certification plan and serving
as the central contact for the Agency
on anhy issues related to the State cer-
tification plan. In the event that more
than one agency or organization will be
responsihle for performing functions
under the State certification plan, the
application for Agency approval of a
State plan must identify all such agen-
cles and organizations and list the
functions to be performed by each, in-
cluding compliance monitoring and en-
forcement responsibilities. The appli-
cation for Agency approval of a State
plah must indicate how these functions
will be coordinated by the lead agency
to ensure consistency of the adminis-
tration of the State certification plan.

(ii) A written opinion from the State
attorney general or from the legal
counsel of the State lead agency that
states that the lead agency and other
cooperating agencies have the legal au-
thority necessary to carry out the
State certification plan.

(iii) A listing of the qualified per-
sonnel that the lead agency and any
cooperating agencies or organizations
have to carry out the State certifi-
cation plan. The list must include the
number of staff, job titles, and job
functions of such personnel of the lead
agency and any cooperating organiza-
tionhs.

(iv) A commitment by the State that
the lead agency and any cooperators
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will ensure sufficient resources are
avaiiable to carry out the applicator
certification program as detailed in the
State certification plan.

{v) A document outlining the State’s
proposed  approach and anticipated
timeframe for implementing the State
certification plan after EPA approves
the State cersification plan.

{7y The application for Agency ap-
proval of a Stabe certification plan
must include a complete copy of all
State laws and regunlations relevant to
the State certification plan. In addi-
tion, the application for Agency ap-
proval of a State plan must include ci-
tations to the specific State laws and
regulations that demonstrate specific
legal authority for each of the fol-
lowing:

{1) Provisions for and listing of the
acts which would constitute grounds
for denying, suspending, and revoking
certification of applicators. Such
grounds must include, at a minimum,
misuse of a pesticide, falsification of
any records required to he maintained
by the certified applicator, a eriminal
convietion under section 14(h) of
FIFRA, a final order imposing civil
penalty under section 1d(a) of FIFRA,
and conclusion of a State enforcement
action for violations of State laws or
regulations relevant to the State cer-
tificasion plan.

(1i) Provisions for reviewing, and
where appropriate, suspending or re-
voking an applicator’s certification
bhased on any of the grounds listed in
the plan pursuant to paragraph (b)(7)i)
of this section, or a criminal convic-
tion under section ld(h) of FIFRA, a
final order imposing civil penalty
under section fd(a) of FIFRA, or con-
clusion of a State enforcement action
for violations of State laws or regula-
tions relevant to the State certifi-
cation plan.

(1i1) Provisions for assessing criminal
and civil penalties for violations of
State laws or regulations relevant to
the State certification plan.

(iv) Provisions for right of entry by
consent or warrans by State officials at
reasonable times for sampling, inspec-
tion, and observation purposes,

(v) Provisions making it unlawfal for
persons other than certified applicators
or noncertified applicators working
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under a certified applicator's direct su-
pervision to use restricted use pes-
ticides.

{vi} Provisions reguiring certified
commercial applicators to record and
maintain for the period of at least two
years routine operational records con-
taining information on types, amounts,
uses, dates, and places of application of
restricted use pesticides and for ensur-
ing that such records will be avallable
to appropriate BState officials., Such
provisions must require commercial
applicators to record and maintain, at
a minimum, all of the following:

(A) The name and address of the per-
son for whom the restricted use pes-
ticide was applied.

(B) The location of the restricted use
pesticide application.

{C) The size of the area treated.

(D} The ecrop, commodity, stored
product, or site to which the restricted
use pesticide was applied,

{I) The time and date of the re-
stricted use pesticide application,

{F) The brand or product name of the
restricted use pesticide applied.

{G) The EPA registration number of
the restricted use pesticide applied.

() The total amount of the re-
stricted use pesticide applied per loca-
tion per application.

{I) The name and certification num-
her of the certifie¢d applicator that
made or supervised the application,
and, if applicable, the name of any non-
certified applicator(s) that made the
appiication under the direct super-
vision of the certified applicator,

{J) Records required
§171.201(e).

{vii) Provisions requiring restricted
use pesticide retail dealers to record
and maintain at each individual dealer-
ship, for the period of at least two
years, records of each transaction
where a restricted use pesticide is dis-
tributed or sold to any person, exclud-
ing transactions solely Dbetween per-
sons who are pesticide producers, reg-
istrants, wholesalers, or retail sellers,
acbing only in those capacities.
Records of each such transaction must
include all of the following informa-
tion:

(A) Name and address of the resi-
dence or principal place of business of
each certified applicator to whom the

under
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restricted use pesticide was distributed
or sold, or if applicable, the name and
address of the residence or principal
place of business of each noncertified
person to whom the restricted use pes-
ticide was distributed or sold for appli-
cation by a certified applicator.

{(B) The certification number on the
certification document presented to
the seller evidencing the valid certifi-
cation of the certified applicasor aun-
therized to purchase the restricted use
pesticide, the State, Tribe or Federal
agency that issued the certification
document, the expiration date of the
certified applicator’s certification, and
the category(ies) in which the appli-
cator is certified relevant to the pes-
ticide(s) sold.

(C) The product name ahd EPA reg-
istration number of the restricted use
pesticide(s) distributed or sold in the
trahsaction, including any applicable
emergency exemption or State speciail
local need registration number,

(D} The quantity of the restricted use
pesticide(s) distributed or sold in the
transaction.

{E) The date of the transaction.

(¢) Reguivement to submit reports to the
Agency. The State must agree to sub-
mit the following reports to the Agen-
cy in a manner and containing the in-
formation that the Agency reguires:

(1} An annual report to he submitted
by the State lead agency to the Agency
by the date estabiished by the Agency
that includes all of the following infor-
mation:

(1) The number of hew general private
applicator certifications and recertifi-
cations issued during the last 12 month
reporting period, and total number of
applicators holding a valid general pri-
vate applicator certification at the end
of the last 12 month reporting period.

{ii) T'or each private applicator cat-
egory specified in the certification
plan, the numbers of new certifications
and recertifications issued during the
last 12 month reporting peried, and the
total number holding wvalid certifi-
cations in each category at the end of
the last 12 month reporting period.

(iii) The numbers of new commercial
appiicator certifications and recertifi-
cations issued during the last 12 month
reporting period, and the total number
of applicators certified in at least one
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commercial applicator certification
category at the end of the last 12
meonth reporting period.

{iv} For each commercial applicator
certification category or subcategory
specified in the certification plan, the
numbers of new certifications and re-
certifications issued during the last 12
month reporting period, and the total
nwmber of commercial applicators
holding a valid certification in each
category or subcategory at the end of
the kast 12 month reporting period.

(v) A description of any maodifica-
tions made to the approved certifi-
cation plan during the last 12 month
reporting period that have not been
previousty evaluated by ¥Fhe Apency
under §171.30Ha)3).

(vi} A description of any proposed
changes to the certification plan that
the State anticipates making during
the next reporting period that may af-
{ect the certification program.

(vil) A summary of enforcement ac-
tivities related to the use of restricted
use pesticides during the last 12 month
reporting period.

(2) Any other reports reasonably re-
quired by the Ageney in its oversight
of restricted use pesticides.

§171.3056 Requirements for
agency certification plans.

(a} A Federal agency may certify ap-
plicators of restricted wuse pesticides
only in accordance with a Tederal
agency certification plan approved by
the Agency. Certification must he lim-
ited to the employees of the Federal
agency covered by the certification
plan anhd will be valid only for those
uses of restricted use pesticides con-
ducted in the performance of the em-
ployees’ official duties.

(1} The Federal agency certification
plan must include a full description of
the proposed process the Federal agen-
cy will use to assess applicator com-
petency to use or supervise the use of
restricted use pesticides.

(2} Employees certified by the Ted-
eral agency must meet the standards
for commercial applicators.

(3} The Federal agency certification
plan must list and deseribe the cat-
egories of certification from the cer-
tification categories listed in §171.101

Federal
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that will be included in the plan except
that;

(i) A Federal agency certification
plan may omit any unneeded certifi-
cation categories.

(11) A TFederal agency certification
plan may designate subcategories with-
in the categories described in §17:1.101
as it deems necessary.

(iiiy A Federal agency certification
plan may include additional cersifi-
cation categories not covered by the
existing Federal categories described
in §171.101,

(iv) A Federal agency certification
ptan may combine the categories de-
seribed in §171.101(m) through (n) into
a single general fumigation category
for commercial applicators.

{(4) For each of the categories adopted
pursuant to paragraph (b1} of $his sec-
tion, the Federal agency plan must in-
clude standards for the certification of
applicators of restricted use pesticides
that meet or exceed those standards
presceribed by the Agency under
§§171.101 through 171,103, except as pro-
vided at paragraph (a)(5) of this seec-
tion.

(6) A Federal agency may adopt a
limited use category for commercial
applicators. A limited use category
covers a small namber of applicators
engaged in a use that does not clearly
fit within any of the categories in
§171.10%, and allows only thie use of a
limited set of restricted use pesticides
by specific application methods, A Fed-
eral agency adopting a limited use cat-
egory must inelude all of the following
in its certification pian:

(i} A delinition of the Hmited use cat-
egory, specifying the restricted use
pesticide(s), use sites, and specific ap-
plication methods permitted.

(i1) An explanation of why it is not
practieal to include the limited use
category in any of the categories in
§171.101.

(iil) A requirement that candidates
for certification in a limited use cat-
egory pass the written examination
covering the core standards at
§171.103(¢) and demonstrate practical
knowledge of the principles and prac-
tices of pest control and proper and ef-
fective use of restricted use pesticides)
covered by the limited use category.
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(iv} Specific competency standards
for the Iimited use category.

{v) The process by which applicators
must demonstrate practical knowledge
of the principles and practices of pest
control and proper and effective use of
restricted use pesticides covered by the
limited use category based on the com-
petency standards identified in para-
graph (a}btXiv) of this section. This
does not have to be accomplished by a
written examination.

(vi) A description of the recersifi-
cation standards for the limited use
category and how those standards meet
or excead the standards prescribed by
the Agency under §171,107.

(vil) A description of the limited use
certification credential. The credential
must clearly state that the applicator
is only authorized to purchase and use
the specific restricted use pesticide(s)
tdentified in that credential.

(6) The Federal agency standards for
certification examinations must meet
or exceed the standards prescribed by
the Agency under §17£.103(a)(2), includ-
ing a description of any alternative
identification that the Federal agency
will awthorize in addition to a wvalid,
government-issued photo identifica-
tion.

(7) The Federal agency standards for
the recertification of applicators of re-
stricted use pesticides miust meet or
exceed those standards prescribed by
the Agency ander §171.107.

{8) The Federal agency standards for
the direct supervision of noncertified
appiicabtors by certified private and
commercial applicators of restricted
use pesticides mmust meet or exceed
those standards prescribed by the
Agency under §171.201,

{(9) The Federal agency certification
plan must describe the credentials or
documents the Federal agency will
issue to each certified applicator
verifying certification of applicators.

(10) A Pederal agency may waive any
or all of the procedures specified in
§171.103, §171.105, and §171.107 of this
part when certifying applicators in re-
Hance on wvalid current certifications
issned Ly another State, Tribal, or Fed-
eral agency under an EPA-approved
certification plan. The Federal agency
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certification plan must explain wheth-
er, and if so, under what cir-
cumstances, the Federal agency will
certify applicators based in whole or in
part on their holding a valid current
certification issued by another State,
Tribe or Federal agency. Such eertifi-
cations are subject to all of the condi-
tions listed at §171.303{a)(9).

(h) Contenls of an application for EPA
approval of a4 Federal agency plan for cer-
tification of applicators of restricted wuse
pesticides.

(1Y The application for Agency ap-
proval of a Federal agency certifi-
cation plan must list and describe the
categories of certification.

(2) The application for Agency ap-
proval of a Federal agency certifi-
cation plan must contain satisfacktory
documentation that the Federal agen-
cy standards for certification of com-
mercial applicators meet or exceed
those standards prescribed by the
Agency under §§171.101 and 171,103,
Such a statement must include one of
the following:

(iy A statement that the FFederal
agency has adopted the same standards
for certification prescribhed by the
Agency under §§171.101 through 171.103,

(i) A statement that the Federal
agency has adopted its own standards
that meet or exceed the standards for
certification prescribed by the Agency
under §§i71.101 through 171.103. If the
Federal agency selects this option, the
application for Ageney approval of a
Federal agency certification plan must
include all of the following:

{A) A list and detailed description of
ali the categories and subcategories to
be used for certification of commenrcial
appiicagors.

(B) A list and detailed description of
all of the standards for certification of
commercial applicators adopted by the
Federal agency. Any additional cat-
egories or subcategories established by
a Federal agency must be included in
the application for Agency approval of
a Federal agency plan and must clearly
describe the standards the Federal
agency will use to determine if the ap-
plicator has the necessary competency.

(C) A description of the Federal agen-
cy’s certification examination stand-
ards and an explanation of how those
meet or exceed the standards pre-

40 CFR Ch. | {7-1-18 Edilion)

scribed  hy the under
§171.103(a3(2),

(3) The application for Agency ap-
proval of a Federal agency plan must
contain sasisfactory documentation
that the Federal agency standards for
recertification of commercial applica-
tors of restricted use pesticides meet or
exceed the standards for recertification
prescribed by the Agency uhder
§171.107. Such documentation must in-
clude a statement that the Federal
agency has adopted its own standards
that meet or exceed the standards for
recertification prescribed by the Agen-
cy under §171.107. The application for
Agency approval of a PFederal agency
certification plan must include all of
the following:

(i) A list and detailed description of
all the standards for recertification
adopted hy the IPederal agency,

(ii} The certification period, which
may net exceed five years.

(iti) If recertification is based upon
written examination, a description of
the Tederal agency’s process for re-
viewing, and updating as necessary, the
written examination(s) and to ensure
that the written examination{s) evalu-
ate whether a comiercial applicator
demonstrates the level of competency
required by §171.103.

{tv) If recertification is hased upon
continuing education, an explanation
of how the quantity, content and gual-
ity of the PFederal agency's continning
education program ensure that a com-
mercial appiicator continues to dem-
onstrate the level of competency re-
guired by §171.103 for commercial ap-
plicators, including but not limited to,
all of the following:

{A) The quantity of continning edu-
cation required to maintain certifi-
cation.

(B} The content that is covered by
the continuing education program and
how the Federal agency ehnsures the
relevant content is covered.

(CY The process the Federal agency
uses Lo approve continuing education
training courses or events, including
information about how the Pederal
agency ensures that any continuing
eduacation courses or events verify the
commercial  appiicator’s successful
completion of the course or event.

Agency
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(D)} How the Federal agency ensures
the ongoing quality of the continning
education program.

(4) The application for Agency ap-
proval of a TFederal agency cerifi-
cation plan must contain satisfactory
documentation that the Federal agen-
cy standards for direct supervision of
noncertified applicators by commercial
applicators meet or exceed those stand-
ards prescribed by the Agency under
§171.201. Such documentation may in-
clude one or mare of the following as
applicable:

(i) A statement that the Federal
agency has adopted the standards for
direct supervision of noncertified appli-
cators by commercial applicators pre-
seribed by the Agency under §171.201.

(ii} A statement that the Federal
agency prohibits noncertified applica-
tors from using restricted use pes-
ticides under the direct supervision of
commercial applicators.

(iii} A statement that the Federal
agency has adopted standards for di-
rect supervision of moncersified appli-
cators by commercial applicators that
meet or exceed the standards pre-
scribed by the Agency under §171.201
and an explanation of how the Federal
agency standards meet or exceed the
standards prescribed by the Agency
uneler §171.201.

(5} The application for Agency ap-
proval of a Federal agency certifi-
cation plan must meet or exceed all of
the applicable requirements in §171.303,
However, in place of the legal authori-
ties required in §171.303(h)(7), the Fed-
eral agency may use administrative
controls inherent in the employer-em-
ployee relationship to accomplish the
objectives of §171.303(b} 7). The applica-
tion for Agency approval of a Federal
agency certification plan must include
a detailed description of how the Fed-
eral agency will exercise its adminis-
trative authority, where appropriate to
deny, suspend or revoke certificates of
employees who misuse pesticides, fal-
sify records, or violate relevant provi-
sions of FIFRA. Similarly, the applica-
tion for Agency approval of a Federal
agency certification plan must inciude
a commitment that the Federal agency
will record and maintain for the period
of at least two years routine oper-
ational recerds containing information
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on types, amounts, uses, dabes, and
places of application of restricted use
pesticides and that such records will he
available to State and Federal offi-
cials. Buch recordkeeping requirements
must require Federal agency employ-
ees certified as commercial applicators
to record and maingain, at a minimum,
all  of the vrecords specified in
§171.3030)(T X vi).

{c) The application for Agency ap-
proval of a Federal agency certifi-
cation plan must include a commit-
ment by the Federal agency to submit
an annual report to the Agency in a
manner that the Agency requires that
includes all of the following informa-
tion:

(1) The numbhers of new, recertified,
and total commercial applicators cer-
tified in at least one certification cat-
egory at the end of the last 12 month
reporting period.

{2) For each commercial applicator
certification category specified in
§171.101 or subcategory specified in the
Federal agency certification plan, the
numbers of new, recertified and total
commercial applicators holding a valid
certification in each of those cat-
egories at the end of the iast 12 month
reporting period.

(3) A descoription of any modifications
made to the approved certification
pian during the last 12 month reporting
period that have not heen previously
evaluated under §171.30%(a)3).

(4) A description of any proposed
changes to the certification plan thas
may affect the certification program
that the Federal agency anticipates
making during the next reporting pe-
riod.

(5} A summary of enforcement, activi-
ties related to use of restricted use pes-
ticides by applicators certified by the
Federal agency during the last 12
month reporting period.

(d) The application for Agency ap-
proval of a Federal agency certifi-
cation plan must inciude a commib-
ment by the Tederal agency to submit
any other reports reasonably required
by the Agency in its oversight of the
use of restricted use pesticides.

(e) If appiicators certified under the
Federal agency plan will make any ap-
plications of restricted use pesticides
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in areas that are not subject to exclu-
sive federal jurisdiction, the applica-
tion for Agency approval of a Federal
agency certification plan must meet
all of the following additional require-
ments:

(1) The Federa! agency plan must
have a provision that affirms Federal
agency cerbified applicators will com-
ply with all applicahle State and Tribal
pesticide laws and regulations of the
jurisdiction in which the restricted
pesticide is being used when using re-
stricted use pesticides areas that are
not suhject to exclusive federal juris-
diction, including any substantive
State or Tribal standards in regard to
qualifications for commercial appli-
cator certification that exceed the Fed-
eral agency's standards.

(2) The Federal agency plan must
have a provision for the Federal agency
to notify the appropriate EPA Regional
office and State or Tribal pesticide au-
thority in the event of misuse or sus-
pected misuse of a restricted use pes-
ticide by a Federal agency employee
and any pesticide exposure incident in-
volving human or environmental harm
that may have been cansed by an appli-
cation of a restricted use pesticide
made by a Federal agency employee in
an area not subject to exclusive federal
jurisdiction.

{3) The PFederal agency plan must
have a provision for the Federal agency
to cooperate with the Agency and the
State or Tribal pesticide authority in
any Investigation or enforcement ac-
tion undertaken in connection with an
application of a restricted use pesticide
made by a Federal agency employee in
an area not subject to exclusive federal
jurisdiction.

$171.307 Certification of applicators
in Indian country.

All applicators of restricted use pes-
ticides in Indian country must hold a
certification valid in that area of In-
dian country, or be weorking under the
direct supervision of a certified appli-
cator whose certification is valid in
that area of Indian country. An Indian
Tribe may certify applicators of ve-
stricted use pestieides in Indian coun-
try only pursuant to a certification
plan approved by the Agency that
meets the requirements of paragraph
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{a) or (b} of this section, The Agency
may implement & Federal certification
plan, pursuant to paragraph (¢) of this
section and §171.311, for an area of In-
dian country not covered by an ap-
proved plan.

{a) An Indian Tribe may choose to
allow persons holding currently valid
certifications issued under one or more
specified State, Tribal, or Federal
agency certification plans 5o use re-
stricted use pesticides within the
Tribe’s Indian country.

(1} A certification plan under para-
graph (a) of this section must consist
of a written agreement between the
Tribe and the relevant EPA Region(s)
that contains all of the following infor-
mation:

(i) A detailed map or legal descrip-
tlon of the area(s) of Indian country
covered by the plan,

(ii) A listing of the State(s), Tribe(s)
or Federal agency(ies} upon whose cer-
tifications the Tribe will rely.

(iii) A description of any Tribal law,
regulation, or code relating to applica-
tion of restricted use pesticides in the
covered area of Indian country, ineind-
ing a citation to each applicable Tribal
law, regulation, or code.

(iv) A description of the procedures
and relevant authorities for carrying
oudy compliance monitoring under and
enforcement of the plan, including ahl
of the following:

(A) A description of the Agency and
Tribal roles and procedures for con-
ducting inspections.

(B} A description of the Agency and
Tribal roles and procedures for han-
dling case development and enforce-
ment actions and actions on ecertifi-
cations, ineluding procedures for ex-
change of information,

(C) A description of the Agency and
Tribal reoles and procedures for han-
dling complaint referrals,

(v) A description and copy of any sep-
arate agleements retevant te admin-
istering the certification plan and car-
rying out related compliance moni-
toring and enforcement activities. The
description shall include a listing of all
parties involved in each separate
agreement and the respective roles, re-
sponsibilities, and relevant authorities
of those parties.
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(2) To the extent that an Indian Tribe
is precluded from exercising criminal
enforcement authority, the Federal
government will exercise primary
criminal enforcement authority in re-
gard to a certification plan under para-
graph (a) of this section. The Tribe and
the relevant EPA Region(s) shall de-
velop a procedure whereby the Tribe
will provide potential Iinvestigative
ieads to EPA andior other appropriate
Federal agencies in an appropriate and
timely manner. This procedure shall
encompass, at a minimum, all cir-
camstances in which the Tribe is pre-
cluded from exercising reievant crimi-
nal enforcement authority. This proce-
dure shall be included as part of the
agreement between the Tribe and rel-
evant EPA Region(s) described in para-
graph (a)l) of this section.

{3) A plan for the certification of ap-
plicators under paragraph (a) of this
section shall not he effective until the
agreement between the Tribe and the
relevant TPA Region(s) has heen signed
py the Tribe and the appropriate KPA
Regional Administrator(s).

(b} An Indian Pribe may choose to de-
velop its own certification plan for cer-
tifying private and commercial appli-
cators to use or supervise the use of re-
stricted use pesticldes.

(1) A certification plan uander para-
graph (b} of this section shall consist of
a written plan sabmitted by the Tribe
to the Apency for approval that in-
cludes all of the following information:

(1) A detailed map or legal descrip-
tion of the area(s) of Indian country
covered by the plan.

(i) A demonstration that the plan
meets all requirements of §171.303 ap-
plicahle to State plans, except that the
Tribe’s plan will not be reguired to
meet the requirements of
§171.303(b){6)x i) with respect to provi-
sions for criminal penalties, or any
other requirement for assessing crimi-
nal penalties.

{2) To the extent that an Indian Tribe
is precluded from exercising criminal
enforcement authority, the PFederal
government will exercise primary
criminal enforcement authority in re-
gard to a certification plan under para-
graph (b) of this section. The Tribe and
the relsvant EPA Region{s) shall de-
velop a proceduare whereby the Tribe
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will provide potential investigative
leads to EPA and/or other appropriate
Federal agencies in an appropriate and
timely manner. This procedure shall
encompass, at a minimum, all ciy-
cumstahces in which the Tribe is pre-
cluded from exercising relevant crimi-
nal enforcement authority amnd shall be
described in a memorandum of agree-
ment signed by the Tribe and the rel-
evant BPA Regional Administrator(s).

(3) A plan for the certification of ap-
plicators under paragraph (b) of this
section shall not he effective until the
memorandum of agreement required
under paragraph (bX2) of this section
has been sighed by the Tribe and the
relevant EPA Region(s) and the plan
has been approved by the Agency.

{¢) In any area of Indian country not
covered by an approved certification
plan, the Agency may, in consuljation
with the Tribe(s) affected, implement
an EPA-administered certification plan
under §171.311 for certifying private
and commercial applicators to use or
supervise the use of restricted use pes-
ticides,

{1) Prior to publishing a notice of a
proposed  EPA-adminisfered certifi-
cation plan for an area of Indian coun-
try in the FEDERAL REGISTER for re-
view and comment under §171.311¢d)3),
the Agency shall notify the relevant
Indian Tribe(s) of EPA's intent to pro-
pose the plan.

(2) The Agency will not implement an
EPA-administered certification plan
for any area of Indian country where,
prior to the expiration of the notice
and comment period provided under
§171.311(1X3), the chairperson or equiv-
alent elected leader of the relevant
Tribe provides the Agency with a writ-
ten statement of the Tribe's position
that the plan should not be impile-
mented.

§171.309 Moedification and withdrawal
of approval of certification plans.

(a) Modifications to wpproved certifi-
cation plans, A State, Tribe, or Federal
agency may make modifications to its
approved certification plan, provided
that all of the following conditions are
met:
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(1} Determination of plan compliance.
Before modifying an approved certifi-
cation plan, the State, 'T'ribe, or Ped-
eral agency must determine that the
proposed modifications will not impair
the certification plan’s compliance
with the requirements of this part or
any other Federal laws or regulations.

(2) Requirement for Agency notification.
The State, Tribe, or Federal agency
must notify the Agency of any plan
modifications within 90 days after the
final State, Tribal, or Federal agency
plan modifications become effective or
when it submits its required annual ve-
port to the Agency, whichever occurs
first.

(3) Additional requirements for substan-
tial modifications o approved ceriifi-
cation plans. Before making any sub-
stantial modifications to an approved
certification plan, the State, Tribe or
Federal agency must consult with the
Agency and obtain Agency approval of
the proposed modifications. Substan-
tial modifications include the fol-
lowing:

(1) Addition or deletion of a mecha-
nism for certification and/or recertifi-
cation.

(i) Establishment of a new private
applicator category, private applicator
stitheategory, commercial appiicator
category, or commercial applicator
subcategory.

(iiiy Any other changes that the
Agenecy has notified the State, Tribal
or Federal agency that the Agency con-
siders to be substantial modifications.

() Agency decision. The Agency shall
make a written determination regard-
ing the modified certification plan’s
compliance with the requirements of
this part. The Agency shall give the
certifying authority submistting a cer-
tification plan notice and opportunity
for an informal hearing before reject-
ing the plan. The Agency's approval
may be subject to reasonable terms and
conditions. If the Agency approves
maodifications to a certification plan,
that approval shall specify a schedule
for implementation of the modified
certifieation plan.

(b) Withdrawal of approval. If at any
time the Agency determines that a
State, Tribal, or Federal agency cer-
tification plan does not comply with
the requirements of this part or any
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other Federal laws or regulations, or
that a State, Tribal, or Federal agency
is not administering the certification
plan as approved under this part, or
that a State is not carrying out a pro-
gram adequate to ensure compliance
with FIFRA section 19(f), the Agency
may withdraw approval of the certifi-
cation plan. Before withdrawing ap-
proval of a certification plan, the
Agency will notify the State, Tribal, or
Federal agency and provide the oppor-
tunity for an informal hearing. If ap-
propriate, the Agency may allow the
State, Tribe, or Federal agency a rea-
sonable time, not to exceed 90 days, to
take corrective action,

§171.311 EPA-administered applicator
certification programs.

{a} Applicability. This section applies
in any State or area of Indian country
where there is no approved State or
Tribal certification plan in effect.

(by Certification requivrement, In any
State or area of Indian country where
EPA administers a certification plan,
any person who uses or supervises the
use of any restricted use pesticide must
meet one of $he foilowing criteria:

(1) A commercial applicator must he
certified in each category and sub-
category, if any, as described in the
EPA-administered plan, for which the
applicator is applying or supervising
the application of restricted use pes-
ticides.

(2) A private applicator must e cer-
tified in each category and sub-
category, if any, as described in the
EPA-administered plan, for which the
applicator is applying or supervising
the application of restricted use pes-
ticides.

{3) A noncertified applicator may
only use a restricted use pesticide
under the direct supervision of an ap-
plicator certified under the EPA-ad-
ministered plan, in accordance with
the requirements in §171.20f, and only
for uses in ecategories authorized by
that certified applicator’s certifi-
cabion.

(¢} Implementation of EPA-administered
plans in States.

(1) In any State where this section is
applicabie, the Agency, in consultation
with the Governor, may implement an
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EPA-administered plan for the certifi-
cation of applicators of restricted use
pesticides.

{2) Buch a plan will meet the applica-
ble requirements of §i71.803. Prior to
the implementation of the plan, the
Agency will publish in the FEDERAL
REGISTER for review and comment a
summaty of the proposed EPA-admin-
istered plan for the certification of ap-
plicators and will generally make
available copies of the proposed plan
within the State, The summary will in-
clude all of the following:

(1) An outline of the proposed proce-
dures and requirements for private and
commercial applicator cersification
and recertification.

(i1) A description of the proposed cat-
egories and subcategories for certifi-
cakion.

(iit) A description of any proposed
conditions for the recoghition of State,
Tribal, or Tederal agency certifi-
casions.

(iv) An outline of the proposed ar-
rangements for coordination and com-
munication hetween the Agency and
the State regarding applicator certifi-
cations and peaticide compliance moni-
toring and enforcement.

(d) fmplementation of EPA-administered
plans in Indian country,

(1) In any area of Indian country
where this section is applicable and
consistent with the provisions of
§171.307¢c), the Agency, in consultasion
with the appropriate Indian Tribe(s),
may implement a plan for the certifi-
cation of applicators of restricted use
pesticides.

(2} An EPA-administered plan may he
implemented in the Indian country of
an individual Tribe or multiple Tribes
located within a specified geographic
area.

(3) Such a plan will meet the applica~
hle requirements of §171.303 and
§171.307(¢c). Prior to the implementa-
tion of the plan, the Agency will pub-
lish in the FEDERAL REGISTER for re-
view and comment a summary of the
proposet EPA-administered plan for
the certification of applicators and will
generally make available copies of the
proposed plan within the area(s) of In-
dian country to be covered by the pro-
posed plan., The summary will include
all of the following:

§171.311

{1} A description of the area(s) of In-
dian country to be covered by the pro-
posed plan.

(i) An outline of the proposed proce-
dures and requirements for private and
commercial applicator certification
and recertification.

(iii) A description of the proposed
categories and subcategories for cer-
tiftcation.

(iv) A description of any vroposed
conditions for the recognition of State,
Tribal, or TIederal agency certifi-
cations.

(v) An outline of the proposed ar-
rangements for coordination and com-
munication between the Agency and
the relevant Tribe(s) regarding appli-
cator certifications and pesticide com-
pliance monitoring and enforcement.

{e) Denlial, suspension, modification, or
revocation of a certification.

(1) The Agency may suspend all or
part of a certified applicator's certifi-
cation issued under an EPA-adminis-
tered plan or, after opportunity for a
hearing, may deny issuance of, or re-
voke or modify, anh applicator’s certifi-
cation issued under an EPA-adminis-
tered plan, if the Agency finds that the
appiicator has heen convicked under
FIFRA section 14(b), has been subject
to a final order imposing a civil pen-
alty under FIFRA section 14{(a), or has
committed any of the following acts:

(1) Used any registered pesticide in a
manner inconsistent with its labeling.

(ii) Made available for use, or used,
any registered pesticide classified for
restricted use other than in accordance
with FIFRA section 3(d) and any regu-
lations promulgated thereunder,

(iii) Refused to keep and maintain
any records reguired pursuant to this
section.

(iv) Made false or fraudulent records,
invoices or reports,

(v) Failed to comply with any limita-
tions or restrictions on a valid current
certificate.

(vi) Violated any other provision of
FIFRA and the regulations promul-
gated sthereunder,

(vil) Allowed a noncertified appli-
cator {0 use a restricted use pesticide
in a manner inconsistent with the re-
quirements in §171.201.
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(viii} Violated any provision of a
State, Tribal or Federal agency certifi-
cation plan or its associated laws or
regulations.

(2) If the Agency intends to deny, re-
voke, or modify an applcator's certifi-
cation, the Agency will:

{I) Notify the applicator of all of the
following:

(A) The legal and factual ground(s)
upon which the denial, revocation, or
modification is hased.

(B) The btime period during which the
denial, revocation or modification is
effective, whether permanent or other-
wise,

(C) The conditions, if any, under
which the applicator may become cer-
tified or recertified,

(D) Any additional conditions the
Agency may impose.

(il Provide the applicator an oppor-
tunity to request an informal hearing
prior to final Agency action to deny,
revoke or modify the certification, and
the opportunity to offer written state-
ments of facts, explanatsions, com-
ments, and arguments relevant fo the
proposed action.

(3) If a hearing is reguested by an ap-
plicator pursuant to paragraph (e}2yii;
of this section, the Agency will appeoint
an attorney in $he Agency as Presiding
Officer to conduct an informal hearing.
No person shall serve as Presiding Offi-
cer if he or she has had any prior con-
nection with the specific case.

(4} The Presiding Officer appointed
pursnant to paragraph (ex3) of this sec-
tion shall do all of the following:

(i} Conduct a fair, orderly and impar-
tial hearing, without unnecessary
delay.

(it) Provide such procedural opportu-
nities as the Presiding Officer may
deem necessary to a fair and impartial
hearing.

(iil) Censider all relevant evidence,
explanation, comment and argument
properly submitted.

(ii1) Promptly notify the parties of
the final decision and order. Such an
order is a final Agency action subject
to judieial review in accordance with
PFIFRA section 16,

(6} If the Agency determines that the
public health, interest or welfare war-
rants immediate action to suspend the
certified applicator's certification dur-

40 CFR Ch. { (7-1-18 Edition)

ing the course of the procedures speci-
fied in paragraphs (e)2) through (e)4;
of this section, the Agency will do ail
of the following:

{i) Notity the certified applicator of
the ground(s) upon which the suspen-
sion action is based.

(il Notify the certified applicator of
the time period during which the sus-
pension is effective.

(1i1) Notify the certified applicator of
the Agency’s intent to reveke or mod-
ify the certification, as appropriate, in
accord with paragraph (eX2) of this sec-
tion, If such revocation or modification
notice has not previously been issued,
it must be issued at the same time the
suspension notice is issued.

{8) In cases where the act consti-
tubing grounds for suspension of a cer-
tification is neither wiilful nor con-
trary o the public interest, health, or
safety, the certified applicator may
have additional procedural rights
under 5 U.3.C. 568(c).

(7) Any notice, deecision or order
issued by the Agency under paragraph
(e) of this section, and any documents
and information considered by the Pre-
siding Officer in issuing an order under
paragraph (el4)Xivy of this section,
shall he available to &the public except
as otherwise provided by FIFRA sec-
tion 10 or by 40 CFR part 2. Any hear-
ing at which oral testimony is pre-
sented shall be apen to the public, ex-
cept that the Presiding Officer may ex-
clude the public to the extent nec-
essary to allow presentation of infor-
mation that may be entitled to con-
fidentiality under FIFRA section 10 or
under 40 CFR part 2.

(f} Restricted use pesticide retail decler
reporiing and recordkeeping requivements,
availability of records, and failure to com-
ply.

(1) Reporling rvequiremenis. Bach re-
stricted use pesticide retail dealer in a
State or area of Indian country where
the Agency implements an EPA-admin-
istered plan must do both of the fol-
lowing:

(1) Report to the Agency the business
name by which the restricted use pes-
ticide retail dealer operates and the
name and business address of each of
his or her dealerships. This report must
be submitted to the appropriate EPA
Regpionatl office no later than 80 days
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after the EPA.administered plan he-
comes effective or 60 days after the
date the person becomes a restricted
use pesticide retail dealer in an area
where an EPA-administered plan is in
effect, whichever occurs later.

{i1) Submit revisions to the initial re-
port to the appropriate EPA Regional
office reflecting any name changes, ad-
ditions or deletions of dealerships. Re-
visions must he submitted $0 the ap-
propriate EPA Regional office within
10 days of the occurrence of such
change, addition or deletion.

{2) Recordkeeping requivemen!, A re-
stricted use pesticide retail dealer is
required to create and maintain
records of each sale of restricted use
pesticides to any person, excluding
transactions solely hetween persons
who are pesticide producers, reg-
istrants, wholesalers, or retail sellers,
acting only in those capacities, Bach
restricted use pesticide retall dealer
must maintain at each individual deal-
ership records of each transaction
where a restricted use pesticide is dis-
tributed or sold by that dealership to
any person. Records of each such trans-
action must be maintained for a period
of two years after the date of the trans-
action and must include ali of the fol-
lowing information;

(i) Name and address of the residence
or principal place of business of each
certified applicator to whom the re-
stricted use pesticide was distributed
or sold, or if applicable, the name and
address of the residence or principal
place of business of each noncertified
person to whom the restricted use pes-
ticide was distributed or sold, for appli-
cation by a certified applicator,

(i1} The certification number on the
certification document presented to
the seller evidencing the valid certifi-
cation of the certified applicator au-
thorized to purchase the restricied use
pesticide, the State, Tribe or Federal
agency that issued the certification
document, the expiration date of the
certified applicator's certification, and
the category(ies) in which the certified
applicator is certified relevant to the
pesticide(s) sold.

{ili) The product name and KPA reg-
istration number of the restricted use
pesticide(s) distributed or sold in the
transaction, including any emergency

Pt 172

exemption or State special local need
registration number, if applicable.

(iv) The quantity of the restricted
use pesticide(s) distributed or sold in
the transaction.

(v) The date of the transaction.

(3) Availability of requived records.
Each restricted wuse pesticide retail
dealer must, upon request of any au-
thorized officer or emplovee of the
Agency, or other authorized agent or
person duly designated by the Agency,
furnish or permit such person at all
reasonable times to have access to and
copy all records required &0 be main-
tained under this section.

{4) Failure to comply. Any person who
fails to comply with the provisions of
this section may bhe subject to civil or
criminal sanctions, under FIFRA sec-
tion 14, or 18 U.S,C, 1001,

PART 172—EXPERIMENTAL USE
PERMITS
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